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GOVERNMENT CF THE DISTRICT OF COLUMBIA 
Metrepclitan Police Department 


February 15, 1967 


GENERAL CRDER NO. 2 
Series 1967 


SUBJECT: POLICIES, PROCEDURES AND RESPCNSIBILITIES 
PERTAINING TC THE UTILIZATION OF CANINE 


The purpose!of this order is to delineate responsibilities and 
to establish policies and precedures in connecticn with the utili- 
zation of canine and members cf the Cunine Section of the Special 
Operations Division. This order consists of the follewing numbered 
sections: 


qr. REFERENCE 

It. GENERAL 

IIft. RESPONSIBILITIES 

Vv. REQUESTS FOR USE CF CANINE SERVICES 

Vv. NATURE CF CASES “HERE CANINES MAY BE USED 


I. REFERENCE 


General Order Number 7-D-5, Series 1966, dated December 27, 
1966, 


GENERAL 


The use of canine is a legitimate tool in law enforcement, 
Although their greatest value lies in the deterring effect 
of their presence, the use of canine in making or maintaining 
an arrest is authcrized when the circumstances of a case 
justify such use, In this connection, all members of the 
department must bear in mind that the use of canine in making 
cr maintaining an arrest constitutes the use of force or an 
implied threat of the use of ferce. Therefore, it is 
imperative that the canine handler be fully cognizant of all 
the facts and circumstances surrounding the situaticn before 
a decision is mace tc use canine for cther than deterrent 
patrol. 


~2< 


The canine handler must be constantly alert to the fact that 
a police cfficer may only use that amount cf/force which is 
necessary tc make cr maintain an arrest and, |in determining 
the degree cf force to be used, he must take into 
consideration all the circumstances known to} him. 


The canine handler wust bear in mind that, in each situaticn 
where the assistance of canine is requested, unless he is 
relieved of the responsibility by 2 superior) officer he alone 
is responsible for making the cecisicn to utilize the canine 
force and shall be accountable for such use under the pro- 
visions of Secticn 4-176 of the District of Columbia Code, 
which provides that: 
! 
Any officer who uses unnecessary or wanton 
severity in arresting or imprisoning any 
person shall be deemed guilty of assault 
ana battery, and, upon convicticn, punished 
therefor. 


RESPONSIBILITIES 

The mission of the Canine Section is tc provide trained 
canine teams to assist in the prevention and detection of 
crime, the tracking of persons sought by the police, and 

for such other duties within the Metropolitan Police Depart~ 
ment as may be directed by ccmpetent authority. All members 
cf the department are directed to cooperate and assist tc 
the maximum extent in achieving these objectives. 


The Assistant Chief of Police for Field Operations, through 
the Commander of the Special Operations Division, shall be 
responsible for the organization, training, state of readiness, 
ané the tactical deployment of the resources of the Canine 
Section which shall be under the direct supervision of the 
Commander of the Special Operations Division. 


Members of the Canine Section shall be available for 
emergency duty at all times. The personnel |of the Canine 
Section shall perform the regular duties of the Canine 
Section except when their services are required for’ special. 
details or ttaining purposes. Their assignment to the 
Canine Section shall in no manner relieve them from 


conforming to and complying with cther créers of this depart- 
ment or srovisicns cof its Manual. 


As soon as feasible, the Director cf Planning and Development 
shall prepare and ferward tc the Chief of Police periodic 
reports designating the various sections of the city where 
street crimes indicate the need for services cf the Canine 
Section ané cther tactical forces of the Special Operaticns 
Division. 3 ccpy cf each repcrt shali be fcerwarded tc the 
ssistant Chief ef Police for Field Operations. 


REQUESTS FOR USE OF CANINE SERVIC: 
Ae Use outside District of Columbia 


le All requests fcr dispatch cf verscnnel and canine 
from the Canine Section fcr use in areas outside 
the District cf Columbia shall be directed to the 
Assistant Chief cf Police fcr Field Operations or his 

. « .teheesentative. All such requests will be acccrded 
immediate ané@ careful consideration and when, in 
the cpinion of the cfficial contacted, the service 
can be provided from the rescurces available and 
the neeé appears to justify the use cf canine the 
request shall be approved and the following actions 
taken: 


a. “@vise the cfficial in charge cf the Canine 

Section concerning the request, includiag any 
special requirement, and, if appropriate, direct 
the Cispatch of those Canine Section units which 
are necessary to meet the requirement, 


AAvise the requesting agency of the decision 
concerning its request for special canine 
suoport and the approximate time the units 
from the Canine Section will arrive at the 
designated area to furnish the requested 
assistance. 


hw | 

Orally advise the Chief of Police cf the 
Gispatch of canine forces. 4& £ollow-up written 
report shall be submitted to the Chief cf 
Police Furnishing complete information relative 
to the request, “he need for such service, the 
action taken on tne request and the results cf 
che assistance provided. | 


Use within District cf Columbia 


Requests for the immediate tactical utilization of the 
services cf the Canine Section in accordance with the 
guidelines of this order may be made by jthe senior 
official or, in the absence of an official, by any police 
cfficer at the scene cf an incident. Such request shall 
be made tc the police radic dispatcher, whc shall direct 
that canine assistance be Gispatched. Uyon the arrival 
of the canine handler at the scene, the situation will 

be explaineé fully to him by the individual making the 
request. In the absence cit a superior officer of the 
department at the scene, the representative of the Canine 
Section shall be responsible for determining whether the 
circumstances justify the use of CERRO RE for ceter- 
mining the tactical utilization. 


If a superior officer is present at the scene he will 
assume the responsibility for making the éecision 
whether or not to employ the canine unit; however, if the 

member cf the Canine Section believes chat the use cf 
canine is unjustifiee cr is tactically unfeasible, he 
will so advise the cfficial at the scene whe in fulfilling 
his responsibility shall then Getermine whether or not to 
deploy ané use the canine team(s). | 
MATURE OF CASES WHERE THE US CF CANINE I5 AUTHORIZED 

| 

Primarily, canine are to be assigned for preventive patrol 
to areas where housebreakings, robberies, assaults, purse 

snatchings and other street crimes are most prevalent. 
Purther utcilizaticn may be made as fcllcws: 


“ye 
Tracking ane Building Search: 


Canine can track a human scent, provided condit.--~ 
are suitable. This tracking ROREERY may be utilized 
in instances such as: 


a. ie the scene of a housebreaking; a holdup; a 
‘nurse snatching; cther street crime; cr recently 
abandoned stclen autcmobile. 


b. For locating missing persons; lost or abandoned 
articles; or hidden implements: of crime. 


When searcning a building cr a similar facility and 
when tracking, canine are aideé by their natural 
senses cf smell and hearing. Therefore, when the 
services of a canine team are ccntemplated, every 
effort shculé be made by the police cfficers at the 
scene to avoid contaminating the area with human 
scent by the presence cf an unnecessary number of 
people. 

| 
To protect »olice officers and other persons from 
injury or death. 


To effect the arrest cr to prevent the escape of a 
convicteé felon or cf a person who the police officer 
has reascnable grcunds tc believe has ccmmitted a 
felony. 


t the scene cf riots, imminent riots, or cther unruly 
public Gisturbances, canine may be dispatched upon 
approval by the ..ssistant Chief for Field Oneraticns 
cor his representative for aeployment and use by and 
at the discretion of the official in charge at the 
scene where the circumstances justify such action. 
Canine shall not be used fcr crowd control cr 
Geterrent effect at the scene of peaceful demon- 
strations. 


ORDER RESCINDED: General Créer Number 9, Series 1952. 


John B. Layton 
Chief of Police 
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(i) 


| ST2TEMENT OF QUESTIONS PRESENTED 


1. Whether che Court may sua sponte sever counts in a 


multiple count indictment charging three unrelated incidents, 


when the defendant protests thac the misjoinder of counts has 
prejudiced the defendant in the preparation of his case. 
z. Whether if just prior to trial, the defendant ex- 
presses dissatisfaction with counsel, saying counsel refused 
to file motions suggested by defendant and that when defendant 
Claims antipathy of defendant toward counsel, or the reverse, 
the Court may order the case to trial with assigned counsel. 
3. Whether when a series of violent anti-social acts 
is charyed, but defendant does not assert a defense of 
innocent by reason of insanity, the Court has a duty sua 
sponte to order a mental examination. 
4. Whether an arrest is basec upon probable cause 
when made by Canine Corps police armed with a description 
but where the suspect was seen from a distance 100 yards 
away or 40 yards away, in the dark and when he ran when 
police hailed him with "Halt, Police.” 
5. Whether when a suspect is attacked by at least two 


Canine Corps dogs and fires a shot with a police officer in 


(ii) 
the vicinity, this copstituies an assault on the police 


officer, no showing having been made as to whether the 


dogs. 


weapon was in fact aimed at the police officer or at the 
iF 


6. Whether, in che absence of a showing that a due 


process line-up was impractical, evidence of identification 


of the wounded defendant while in a hospital be 


» unclothed, 
and surrounded by policemen, should have been admitted into 
evidence. 


7. Whether the Government must elect between counts 


of assault with a dangerous weapon (upon a person robbed) and 
! 


the robbery itself, when the assault is in fact) a part of the 


robbery. | 


8. Whether the Government's closing argument contain- 
ing various appeals to patriotism as expressed os assassinated 
President Kennedy, Fourth of July fireworks as contrasted to 
"fireworks" in this case, and containing Lengthy encomiums to 


Canine Corps dogs should have been permitted. 


(iii) 


OF CONTENTS 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED .. 
STATEMENT OF POINTS . 
SUMMARY OF ARGUMENT . 
ARGUMENT 


I. The sound discretion of the Trial Judge did 
not extend to severances of counts of the 
indictment over the objection of defense 
counsel, who is best able to determine whether 
@ severance will act to the detriment of his 
Guemee ¢ ss sc ct ec cece tec ec ec cect coc 


When the Court was informed just prior to 
trial that the defendant believed that there 
was deep antipathy between him and his Court- 
appointed attorney, the Court should have 
appointed successor counsel. .....--+-+-+e- 


Where as here, a person is indicted on multiple 
counts indicating, if the charges be proven, 
that the person was engaged in a continued 
course of violent anti-social conduct, the 
Trial Court was alerted as to whether a mental 
examination was indicated. .......+s-s.-s. 


The arrest here was without warrant or probable 
cauSe. « «© © «© «© © © e©e e © © © © © © ce ee © © @ 


There was no evidence that the defendant 
intended or made an assault on Kager. - --- - 


(iv) 


Circumstances of the identification were | 
such as to deny due process to the defendant, 
who was identified as the Beer while in a 
hospital cot half-covered with a sheet and 
surrounded by police. seas o se op Ass 


The Government should have been compelled to 
elect between robbery and assault with a) 
dangerous weapon. - +--+ + -+++-+-*+-+:s+ 


The prosecutor's summation wandered so far 

from the issues and contained hints of 

extraneous factors that would appeal to | 

passion and prejudice. ..---.-+-+-.-. - 6 
| 


CONCLUSION - - - . 
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For the District of Columbia Circuit 


No. 21,327 


SAMMIE JACKSON, Jr., | 
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Ve 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL PROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


1 


JURISDICTIONS L STATEMENT 


Appeklant was indicted, tried anc convicted in the 
United States District Court for the District of Columbiz 
on one count:of robbery, two counts of assault with a 
Cangerous weapon, and one count of carrying a deadly weapon 
without a license cherefor. 


Appellant was sentenced to imprisonment for a total 


period of from seven-to-twenty-five years, the total sentence 


being comprised of concurrent ane consecutive sentences. 
Appellant filed anc the District: Court granted an 
application to appezl in forma pauperis in this Court. 


This Court has jurisdiction under z2& U.s. Code 1291. 


STATEMENT OF THE C7SE 


| 
Just prior to the trial, the Court sua sponte severed 
| 


; | 
the four counts here from the rest of the indictment. (Tr 23) 


The defendant objected that the entire indictment was faulty 
because of misjoinder and asserted that he had already been 


prejudiced in preparation of his case. He moved that the 


indictment be dismissed, the motion being overruled. (Tx 3) 


The defendant said he was dissatisfied with counsel 
because defendant had wished pretrial motions be filed. 


(Tr 5-6) He said appointed trial counsel told him to get 
another lawyer and advised that the defendant should "tell 
the Court that it was a racial overtone.” Defendant's 
counsel replied that the defendant had accused him of racial 
prejudice but now denied it. | 

After exploration, the Court ordered the case to 
trial with appointed counsel. (Tr 14) 

The appellant was named sole defendant in a nine 
count indictment involving three separate robberies and a 
shooting during the escape which culminated in his capture. 
Over objection of counsel the four counts resulting in this 
appeal were severed from the rest. The four severed counts 


3 
which Gefendant was tried were: 
1. Theft at gunpoint from one Harolec S. Sugar 
$1,013.00 in money belonging to Morgan Pharmacy, Inc. 
Zz. Assault with a dangerous weapon, a pistol, 
Mr. Sugar. 
3. Carrying a pistol without a license. 
4. Assault with a dangerous weapon on Richard 
Kager. 

Trial was held in the United States District Court 
for the District of Columbia five-and-a-half-months after 
the offense, before a jury. Defendant was sentenced to 
prison on the above counts as follows; 

l. Five-to-fifteen years to run consecutive with 
Two-to-ten years to run concurrent with 
One-to-three years to run concurrent with 
Two-to-ten years. 

Defendant's counsel objected at the outset of the 


trial that the defendant had been denied a speedy trial. 


The objection was overruled. The defendant's counsel also 


objected to’ the severance. This was overruled. The pertinent 


testimony follows: 


4 


2 Mr. Doyle, parz-time employee at the Morgan Pharmacy 


testified that on January <5, 19€7, he saw che defendant 


| 
encer the store, ask for merchandise and walk gut. (Tr «9- 


30) Sugar remarked that the defendant looked ’weird." 

Two or three minutes later, Doyle saw the defendant and 
Sugar going towaré the back of the store. They were in 
physical contact. (Tr 3z) Doyle dic not chink this un- 
usual. (Tr 33) Then he saw the defendant and sugar behind 
a cash register. Defendant was holding a gun. (Tx 34) 


Sugax dropped money into a paper bag and they went toward 
| 


the front door (Tr 34). Defendant was in the pharmacy for 25 
minutes before he left the score. (Tr 51) poyie identified 
the defendant (Tr 35) saying that it was on the basis of 

his clothing the night ef the incident. (Tr 43) Doyle 


first identified the defendant at D. C. General Hospital 
(Tr 44). About 40 or 30 people were around the defendant, 


who was in bed under a sheet (Tr 46). Several hours later, 
| 


police showed Doyle the clothing taken from che defendant 
| 


(Tx 47). 


| 
Sugar identified the defendant as the assailant, 


repeating Doyle's testimony as to the robbery (Tr 64-73). 


5 

It was established that the moncy taken belonyed to the 
corporation. (Tr 74) Sugar identifieé the defendant at the 
D. C. General Hospitcl that night about two hours after the 
robbery (Tr 76) but he he arlier described the defendant's 
clothing to police (Tr 

Sugar had becn told by police that chey wanted him 
to look at someone ané tell whether he was the man who had 


held him up, that police had apprehended someone who was in 


the hospital (Tr 85). Police told Sugar the man to be 


identified had been shot in the leg. (Tr 85) 

Police had the defendant sit up on a cot with a 
gheet up toe his chest (Tr 86). He was not shown any other 
suspects. Counsel for the defendant ebjected to the identi- 
£icetion on grounds that an attorney was not present. 

{fx 58) He repeated his objection. (Tr 89) 

Officer Hand, a Canine Corps technician, (Tr 90) was 
calleé in te search for the rebbery suspect (Tr 91). He 
searched the P street Peach without result (Tr 91). At 
9:30 p.m., an hour after the robbery (Tx 101), in the dark 
(Tx 105), he saw a man come out of bushes 100 yards away 


toward the bridge. (Tr 92) Hand and his dog walked an 


6 
unascercaince distance, buc could not catch up. Hane yelled, 


“Halt: Police." and the man started to run (Tr 104). Hand 


turned his dog loose and the cog knocked the subject down. 
He encouraged the doy by saying, “Go get him" (tr 93), 
which means "attack" (fr $5). Hend saw another dog "hit 
the subject at about the same time (Tr 93). The subject 


rolled down the slope and the dogs came off (Tx 94). He 
saw the dogs at a storin scwer opening (Tr 95). | Another 

| “ 
officer named Kager was there and reached down fox his dog 


at the sewer mouth. 2? round was fired from insid 
sewer and he pulled his head back (Tr $6). A split-second 


later, Kager shouted, “Come on out. Give yoursel£ up." 


Almost immediately he fired two shots up into the sewer 


(Tr 97). One of the dogs went up into the sewer and the 
defendant came out (Tr 97). Officer Kager, whe} as at the 
scene at the same time, saw the subject from 201 yards away. 
Kager also told his dog to "get" the subject (2x 111). Both 
dogs “hit" the subject (Tr 1lz). Kager tried £rom a distance 


of 15 feet to get his hands on the defendant (Tr liz). 


A flash hit Kager in the face and he heard a gun shot 
| 


(Tr llz). Kager was afraid his dog would get hurt (Tx 114). 


2 shot was fired (Tr 115) from the sewer and Kager released 
his dog into the cower (Tr l The defendant cane out 
(Tr 116). The dog was upset 
canine officers. Officers were all around (Tr 123). 
eral dogs were coming from other directions (Tr 16). 

Police Sgt. Hopkins found the gun, holster and inoney 
in the sewer! (Tr 135). Those objects, the cefendant's 
clothing andi checks of the corporation were identified in 
Court (Tr 151) a admitted into evidence (Yr <69). Defendant 


asked for a mistrial (Tr 191) on grounds of prejudice in 


that the objects would inflame the emotions of the jury. It 


was stipulated that the defendant did not have a license to 
carry a gun (Tr 263). ‘The defendanc made objection to the 
evicence on the following grounds: 

1. An unincerruptec chain of possession was not 
established. 

2. ome of the property was improperly identified. 

3. The shells and clothing were removed from the 
defendant while he was in the hospital, wounded by a shot, 
undex treatment of a doctor and outside the presence of a 
lawyer. 


4. The evidence was inflammatory (Tr 265). 


& 


Defendant moved for a judgment of acquittal, which 
was Gonied (Tr 270). The defendant objected so an instruc- 


tion on flight which was overruled (fr <77). Defendant 
objected to an instruction on assault with 2 gangerous 
weapon, saying it was included in the robbery. The ob- 
jection was overruled (Tr 2&0). 


The Government began final aryument by saying that 
| 
years previously President Kennedy had sugyesced that 
should think o£ whac one can do for his coyntry («nd Tr 


ané thet the night before the Prosecutor's argument, the 


city had July. Fourth fircworks (the ovent having been post— 


poneé because of rain) and chat the fireworks of this case 
Aid not make the city proud and we should all be shameful. 
(zné fr 6). The recital of the facts of the case was 
| 
accurate. The arguinment also included such statements as, 
“ane with that, Officer Kayer in the truce tradition of the 
| 
Canine Corps, thinking more of his dog than of himself, 


realizing the dog is in the opening of the mouth of the 
storm sewer, reaches out and pulls his cog pack, only to 
fina a second shot fired out of the scwer.' (und Tr le). 
The Prosecutor listed his clients as the people of Anacostia, 


2 shot was fired (Tr 115) from the sewer and Kager released 
his cog into the cower The defendant came out 
(Tr 116). The dog was upset There were other 
canine officers. Officers were all around (Tr 1z3). 
eral dogs were coming from other directions (Tr 126). 

Police Sgt. Hopkins found the gun, holster and inoney 
in the sewer (Tr 135). Those objects, 
clothing and checks of the corporation were identified in 
Court (Tr 151) and admitted into evidence (Tr 269). Defendant 


asked for a mistrial (Tr 191) on grounds of prejudice in 


that the objiects would inflame the emotions of the jury. It 


was stipulated that the defendant Gid not have a license to 
carry a gun (Tr 263). ‘The defendant made objection to the 
evicence on the following grounds: 
1. An uninterrupted chain of possession was not 
established. 
2. f¢ome of the property was improperly identified. 
3. The shells and clothing were removed from the 
defendant while he was in the hospitel, wounded by a shot, 
under treatment of a doctor and outside the presence of a 
lawyer. 


evidence was inflammatory (fr 265). 


Defendant moved for a judgment of acquittal, which 


was denied (Tr 270). The defendant objected <0 an instruc- 


tion on flight which was overruled (Tr «<77). Defendant 


objected to an instruction on assault with a Gangerous 
| 

weapon, saying it was includec in the robbery. The ob- 

jection was overruled (Tr <&0). 


The Government began final argument by saying that 


years previously President Kennedy had suggested that 


should think of what one can co for his country {znd Tx 
necti ; 
that the night before the Prosecutor's axgument, the 


city had July. Fourth fireworks (the ovent having been post- 
| 


poneé because of rain) and that the fireworks of this case 
| 
did not make the city proud and we should all be shameful. 


(2né@ fx 6). The recital of the facts of the ¢ase was 


aceurate. The argument also included such statements as, 
‘ané with that, Officer Kayer in the truc tradition of the 
Canine Corps, thinking more of his cog than of himsel£, 
realizing the dog is in the opening of the mouth of the 
storm sewer, reaches out and pulls his cog pack, only to 


find a second shot fired out of the sewer.’ (zna Tr lz). 


The Prosecutor listed his clients as the people of Anacostia, 
| 
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Brookline, Connecticut Avenue, Brentwood and "all over.” 
The defendant made a very brief argument addressed to 
reasonable doubt. 


In the Judge's charge, particular reference is made 


to his instructions relating to the third count, the assault 


allegedly directed at Officer Kager, the Court saying, "I£ 
the person has been killed, injured.or touched with the point 
of the dangerous weapon at anether in a.menacing or threat- 
ening manner or in any manner that would reasonabl justify 
the other persen.to believe the weapon -might be used 
immediately against him constitutes assault with a 


dangexous weapon." (égnd Tr 34). 
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STATUTES INVOLVED 
22 D.C. Code. 2901 (1967 Ed) - Robber 


Whoever by force or violence, whether against resistance 
ox by sudden or stealthy seizure or snatching, or by putting 
in fear, shall take from the person or immediate actual 
possession of another anything of value, is guilty of 
robbery, and any person connected thereof shall suffer 
imprisonment for not less than six months nor more than 
fifteen years. | 
zz D.C. Code 50z (1967 Ed) - Assault with intent to commit 
mayhem or with dangerous weapon 


Every person convicted of an assault with intent to 
commit mayhem, ox of an assault with a dangerous weapon, 
shall be sentenced to imprisonment for not more than 
ten years. | 


22 D.C. Code 3208 (1967 Ea) = Carrying concealed weapons 


No person shall within the District of Columbia carry 
either openly or concealed on or about his person, except 
in his dwelling place or on other land possessed by hin, 

a pistol without a license therefore issued as hereinafter 
provided, or any deadly or dangeraus weapon capable of 
being so concealed. Whoever violates this section shall 
be punished as provided in Section 422-3215, unless a 
violation occurs after he has been convicted in the 
District of Columbia of a violation of this section or 
of a felony, either in the District of Columbia or in 
another jurisdiction, in which case he shall be sentenced 
to imprisonment for not more than ten years. : 

22 D.C. Code 3z0z - Committing crime when armed-- 
Added punishment. 


If any person shall commit a crime of violence in the 
District of Columbia when “armed with or having readily 
available any pistol or other firearm, he may in addition 
to the punishment provided for the crime, be punished by 
imprisonment for a term of ..." 
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<7TEMENT OF POINTS 


I. The Trial Court abused its discretion in severing 
counts of the indictment over objection of defense counsel 
and thus hampered defense of the case unduly. 

II. When put on notice that there was explosive antipathy 
between defendant anc his Court-appointed counsel, the Court 
should have appointed substitute counsel. 

III. The Court should have sua sponte ordered a mental 
examination of the defendant. 

Iv. The arrest was without probable cause and all 


evidence flowing from it should have been suppressed. 


V. It is necessary for the Government to show that the 


weapon was pointed toward a person to sustain a charge of 
assault with a deadly weapon upon that person. 

VI. In the absence of compelling reasons why a due 
process line-up was impractical, the hospital-bed identi- 
fication without comparable suspects was illegal and the 
evidence of the identification should have been suppressed. 

VII. The Government was compelled to elect between 
assault with la deadly weapon and robbery when the assault 


was an inseparable part of the robbery. 
VIII. The Government's closing argument was prejudicial to 


the defense. 
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SUM Y OF A EGUMENY 


i 
The souna aiccrecion of the Trial Juéye cid noc excend. 
cO severance. of counts of she inéi-tisen: over} che objeccion 


of defense counsel, who is best able to éecermine whether a 
severance will az: to the cetriment of his siient. Although 
the record is unclear, defense counsel apparen:ly hac souyh=: 
Ciswiegsal of the incictwensc and the Judye’s repedy was to 
sever rather than co Giswiss. Eefore che Jueye act sua 


sponce, if the action be an exercise of his souné Giscretion, 
he musc have knowlecye as to how defense straceyy woulc be 
affecteé by the proposeé severance. The recoré. does not 


| ; 
Gisclose that this was considexrec by che Trial Judge in this 


& by the Govern- 


case. 2s it turned ous, che Judye based his sentence on the 
se 


hope that the other charges would not be press 


ment. The result was co che concrary. This was actual preju- 


| : 
‘Mhen the Court was informec just prior to trial that 


che Gefendant believed that there was deep antipathy between 


him and his Court-appointec attorney, the Court should have 


appointed successor counsel. In this case, the fact that 


the defendant had not complained carlier to the Court is not as 
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compelling as the facz that relations between counsel and 
eefencant had been explosive for some time. The suggestion 
; that the cefendant always could petition 
the Court should have been exploree more fully. Here the 


relatianehip of the client with his attorney had deteriorated 


to the point where a suggestion of trial counsel that he be 


removed wes in order. The Court is a supervisor of the 
attorneys it appoints. 

Where as here, a person is indicted on nultiple counts 
indicating, if the charges be proven, that the person was 
engaged in a continued course of violent anti-social conduct 
the trial court was alerted as to whether a mental examina- 
tion was indicated. The Government had knowlecye of the 
defendant's background. Under the circumstances, a mental 
examination should have been ordered to Cetermine defendant's 
ability to assist counscl and whether the crimes alleged 
were the product of mental cisease or cGefect. 

The arrest here was without warrant or prokble cause. 
Police knew that a felony had been committed but had no 
knowledge or reason to believe defendant was the perpetrator 
tor. The arresting officer was far too distant from the 


cefencant and the light too meager for the officer to have 


and Grove him to bay. 


The arrest was illo al at its inception anc. nothing subse- 


quent wade its final accouwplishwent legal. 


intended or 


There was no evidence that the cefencant 


made an assault on Kager. 2¢ the time 


rc) 
Cc 
tex 
wu. 
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te 
ba] 
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tay) 
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efencant 


ion 


first shot to which this charge coulc refer, 


wes under actual attack by two police cogs anc Kager was 


= a i 


groping for the cefencéant. The only pertinent ¢ 


that Kager felt a flash. ‘We do not know in wha 


harried by two police cogs. Kager was reaching} into the 


sewer opening when che shot was firec. The direction of the 


shot is undisclosed. 
| 


Circumstances of the identification were! such as to 
deny due process to the defendant, who was icentifiea as the 
robber while in a hospital cot half-covered with a sheet and 


surrounded by police. There was no compulsion for an immed- 

iate identification without a line-up. This identification 
| 

was fraught with suggestion and conducive oO a so-called 


positive indentification. 
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The Government shoulé have been compellec to elect 
between robbery and essault with a canyorous weapon whercas 
here, the facts Ccmonstratec. conclusively that the chargec 
assault with the Canyerous weapon of Count II was necessarily 


included within the robbery charge of Count I. Alternatively, 


the jury should have been instructed that it could convict on 


either one of these counts but not both. There is a criminal 
statute which covers the use of firearms in crimes of violence. 
Not having invoked that statute, the Government may not cir- 
cunwent it by a pyramiding of charges, one of which is in 

fact included within the other. 

The Prosecutor's summation wanderec. far from the 
issues anc contained hints of extraneous factors that would 
appeal to passion and prejucice. The reference to an assassi- 
nated President, calling for patriotic action, the recall of 
fireworks in summing up a case involving cangecrous gunplay, 
the fulsome praise of the cogs which attackec: the defendant, 
ane the clear implication that the Prosecutor was a repre- 
sentative protector of a city, were in combination a clarion 
call to convict rather than a reasonec: summation of the 
Government's case against the Gefendant. Although veiled and 


almost covert, enough of the Government's suggestions show 
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through thet the jury's heacis woulc perforce be turned away 
| 


from the evicence in Court. 


?PRGUMENT 
| 
I | 


THE SOUND DISCRETION OF THE TRIAL JUDGE DID NOT 
EXTEND TO CEVER?NCE. OF COUNTS OF THE INDICTMENT 
OVER THE OBJECTION OF DEFENSE COUNSEL, 7hO IS 
BEST ABLE TO DETERMINE WHETHER ¢ SEVERINCE WILL 
ACT TO THE DETRIMENT OF HIS CLIENT. | 


Just prior to this trial, the Trial Judgé had an off- 
1 


the-record conference with the Prosecutor and the Defense 
Attorney in chambers (Tr <) relating to severance. The Jucge 
| 
: > . : | ~ 
Girected that the counts in the Morgan Pharmacy robbery and 


the subsequent events be severed from cwo other robberies. 


This was done to avoid prejudice or possible prejudice to 


the defendant (Tr 3). The Government clectes to go to trial 
. 


on the Morgan episodes first. When asked whether his "client 


would be prejudiced by not going to trial on all nine counts 


together" the Defense Counsel replied: “well, if it please 
| 
the Court, our position is first that the entire indictment 


is faulty. 


| 
"That the nine counts in three separate transactions is 


actually a wisjoinder of the actions. 
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“Our position is chet hirs--our posivzon is that iy has 
nlrealy prejuciced this cefencant in the preparation of his 
ezse, anc that we move at this tiwe thet the entire indict- 
ment Le cismissec." 

The Court wide it say thie the severance was sua 
sponte with the Court (Ti 4) and overruled the motion to 
Gismiss. (tr 5) 

It probably can not be contended that the Trial Judge 
did not have authority co sever on his own judgment. 

Federal Rules Criminal Procedure, Rulc 14, states: 

“fF iti appears that a defendant or the Government is 
prejudiced by a joincer of offenses...the Court may order an 


election or separate trials of counts...or provice whatever 


other relief justice requires." 


Note: The fmerican Law Imstitute Code of Criminal 


Procedure (Paragraph 31z, 1921) would allow scverance of a 
only on motion of one of the partics. See also 
Relating to Joinder anc Severance, American Bar 
Association Project on Minimum Standards for Criminal Justice, 
Tentative Draft November, 1967, Institute of Judicial Admin- 
istration. 


It need hardly be said that the cefense attorney should 


18 


be the best judge as to whether a se 
his client. The Judge Cid not have tne 
by the defense attorney of knowing what 


s to the 


evidentiary reasoning behine lecisic Ic can ke 

supposed: however that nac. all of che charges of} the incictuene 
| 

been tried in the same proccediny, the cefense strategy would 


have been Gifferent, and the defendant may have been willing 


| 
to testify. This was a choice which he snoul¢c have been 


permittec to take, absent some overwhelming reason to the 
contrary. | 

Bs it turns out, in sentencing 
the Judge said that the severity of che se 


> 


ed in part upon the hope that there would be nol subsequent 


trials on this indictment ht time of sentencing, this is 
what the Judge said: 

THE COURT: I don't know what action the District 
Attorney is to take. One reason, frankly, for the sentence 
of the Court consecutively was with the hope chat the District 
Atcorney might not see £it to bring the aéditional count 


(sic). But that is sowcthing which is up to the District 


Attorney. 


. 


inl Jucge wore Drew 


369 Fec 165. Neither of these ¢ involves. severance Over 
the objection of the “cfense. Se ¢ .rnes v Unitec. Stcte 
; also - 
- 463;/74 Yale Law Journal 553 (1965); Cross v United 


335 Pec 9&7. 


It 

VEEN THE COURT WhE INFORMED JUST PRIOR TO TRIDL 

THAT THE DEFEWD?NT BELIEVED TH?T THERE WS DEEP 

PNPTIPATHY BETWEEN HIM AND HIS COURT-i.PPOINTED 

I'TTORNEY, THE COURT SHOULD OVE <.PPOINTED 

GUCCESSOR COUNSEL. 

Just prior to trial, the cefenaane acdressea the Court 
fxr 5-14) andiwade the following allegntions against his court— 
ppointed counsel: 

1. Counsel €i2 not file certain pretrial motions. 

2. Counsel “kept insisting thst I yet another counsel" 


and “you can get another counsel any tinue 


3. Each tine they talked, counsel 


defendant coule get another lawyer anc saic % 


"co tell the Court that 
overtone." 


4. Defendant feared that if he persisted, the lawyer 
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“show hostile feelings" anc che defendant |woule not be 
| 


Counsel rske whether defencant wonted a Negro 


6. Counsel asked whether he wanced Ecware. Bennett 


| 
Williams. 
| 


7. Counsel caid the defendant would have to pay Edward 


Ponnett Williams wuch more than the Court would pay appointed 
| 


counsel. | 
| 


8. Each convercaiion endec up “alwost %0 an explosion. 
| 
The Trial Defense Attorney said, "His understanding of 


the facts and mine are en:irely cifferent. He did on the 
| 
first occasion tell me that the reason I would not file the 


motions was because I was prejudiced; I hac racial prejudice. 
Now, he denies thac now. > Cenied it the other cay. Buc 
that was the first. Now, the witnesses which I tole him 


would be here are here. ‘They are in the courtroom at the 
present time." 


The Court inquired, discovered that che witnesses 
cesired were alibi witnesses and the Court would assist in 


obtaining them. The Court saic finally: 
| 


“Now, Mr. Defendant, Mr. Spriggs is an experienced 
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can yive you effective 

counsel." He noted that this was the fires tite the Coure 
hee been requested. so change counsel in thic 

This Court hts hac occesion in the past to consicer 
uncer what circumstances surzcessor counsel should be appoinzec 
and it is notec that s cituci is in the sound discretion 
of the Court. Smith v. United States, 353 Fzc 838. 
case the Court also notec, "Certainly i: would: have been 
appropriate because of the misuncerstanciny between Cunning- 
ham anc his counsel to appoint new counsel to represent hin." 

In the! centacive Craft June, 1967 of the AE? Project 
on Minimum Stanéarés for Criminal Justice, Standards Relatins 


to Defencant Services, 


"It has been suggested that where a break- 
Gown in the relacionship between artcorney anc 
client has orcurres as the resule of 2 misuncer- 
standing between thom, it would ke appropriate 
co relieve the lawyer of his appoincwmens anc 
appoint another lawyer. (Smith v. Unicec States, 


supra). 


"Since « relationship between lawyer and 
client is important to the Llawyex's fulfillment of 
his professional function, where good cause is 
shown by the cefencant why that confidence does 
not exist, the Courc shoulec substitute counsel. 

Of course, the cefendant should not be permitted 
to use this opportunity as a device to obstruct 
the orderly processes of the Courc. If a last 
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minute motion for substitution of counsel is 
made for the purpose of delay, 

recognize iz as such anc cither refuse 20 uctke 
a new appoincuwcnt or ceny 2 concinuznece if one 
is wade. Clevelmnc v Unitec Stazes, 116) US Dpp 
DC 185, 34e Feu. 401." 


The record woul) in-icatre that the 


chat confidence between hinselfiand his 


lawyer hac ishec i tatemencs ab 


cones anc prejucice. I: is not claimec here that there were 


in fact any such overtones or prejucice, but since the Cefen- 


cant believed that there were, and since it seems not to have 


been ceniec that the relations of attorney anc client had 
| 


become abnormal to the point of explosivity, in the absence 


of a compelling circuistance, which does noi 


recorc, the Trial Jucgc should have appointed substitute 


counsel. Sia 


| 
It shoulc be note] parenthetically that the trial 


counsel represents the appellant in the cefence against 
charges containec in other counts of this indictment. The 
cases are now pending in The District Court. | 

t is urgeci that the failure to appoint oeeesicos 


counsel was so serious as to make this trial lask due process. 
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III 

WHERE AS HERE, A PERSON IS INDICTED ON MULTIPLE 

COUNTS INDICATING, IF THE CHARGES BE PROVEN, 

THAT THE PERSON WAS ENGAGED IN A CONTINUED COURSE 

OF VIOLENT ANTI-SOCIAL CONDUCT, THE TRIAL COURT 

WAS ALERTED AS TO WHETHER 2 MENTAL EXAMINATION 

WAS INDICATED. 

It is appellant's contention that the Trial Judge 
should have sua sponte made an investigation to determine 
whether a mental examination was called for, for the purpose 
of determining whether the crimes of this indictment were 
the product of mental disease and also whether appellant 
could assist his counsel in preparation of the case and the 
trial thereof. 

It has been said that a course of anti-social conduct 
should alert the authorities to the likelihood of mental 
instability in the perpetrator of that anti-social conduct. 
The record before the Court at the time of indictment showed 
such a course of conduct. An indictment charging three 


robberies, four assaults with dangerous weapons and three 


pistol carrying counts, all allegedly perpetrated in less 


than a month, brings the possibility of an aberrated person-— 


ality into focus. The trial of the case dic nothing, it 


is submitted, to dispel the possibility that the defendant 
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wes or hac been mentally ill. 

Fut prior co trinl when the cefendent 
actorney hac. mace certain unusual statenencs, 2 Court was 
on notice as to the imentality of che subjece, especially if 
the Court Cisbelieves the Cefencant. On che other hand, hac. 
che Court believec the cefencant, he most lakely woulc: have 


appointed successor counsel. 
| 


While normally ,trial counsel woulc, with the coopera- 


tion of his client, initiate a mental inquiry, if it is callec 
| 
for, here the attorney-client relationship had! lost the 


intimacy that it can be expected to have. 


| 
The Court may sua sponte initiace the inquiry. 


| 
“Unquestionably, a trial jucye is always free 
to pursue whatever inquiry into the question of an 
accused's competency as he fincs necessary. ' 
Whalem v United Stotes, 120 U.S. cpp Dc 331. 
| 
“we believe chen that, in the pursuit of 
justice, a trial judge must have the Ciscretion 
to impose an unwantec. defense on a aefenéant ance. 
the consequent additional burden of probdf on the 
Government prosecuv 2r. So .our query is| whether in 
this case there was a combination of fa¢tors which 
required che trial jucge to inject the insanity 
issue for, if such factors existed, his) failure to 
Go so is an abuse of Giscretion and constitutes 
error." Whalom v. United States (supra) 


But here there was no inquiry as to whether the defense 


was wanted. It is not contended that the Jucge tust offer the 
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Gefense or the possibility of the Cefense in every case; 
but the vircumstances of this case were their own. 
The combinacion of circumstances which wight lead a 
Trial Jucye not sus sponce inicicte the inquiry are 
founc in Trest v United. €zates, 350 Fea 794, liz U.S.ipp 


DC ll, anc the cases upon which it is foundec. 


IV 


THE SRREST HERE Wic WITHOUT W?.RR7NT OR PROEZD ELE 
CIUSE. 


Shortly after the robbery, police received a call with 
the suspect's Gescription according to his height, etc. 
(fxr 126} Police searched an erea known as the P Street Beach 
Of Rock Creek Park without result. (Tr 91) Officer Hané 
and his dog remained there uncerneath a cree, scarching the 
skyline. In five minutes someone came out of some bushes, 


apparently (alchough it is not clear from the transcript) 


100 yarcs away. (Tr 92) Hanc started to follow, yelled 


“Halt: Police:" (Tr 93) The subject broke into a run and 
Hanc. let his dog loose with a command to "Get him!" (Tr 93) 
which means "Sttack.” (Tr 95) This occurreé at about 

9:39 p.m., about an hour after the robbery. (Tr 101) and 


the area was dark. (Tr 105) 
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ie about the same cime, orficer Kayer saw the Gefenu- 
an: €zum about 40 yords away. Kaye ‘ cSt. 35 Seles anc 
unleashec his Gog with the same command. 

The defencane cic. not move for suppression of the 
evidence on the yrounc: ct Li a result of = illeyal 
arrest, although he aic move for suppression be 2 ause of an 


alleged breach in the chain of possession. 


i 
It is appellant's contention that although this was 
not effectively a motion to suppress for the ground asserced 
in this brief, the admission of the evidence untier these 


circumstances was clear error in any event. | 
| 


| 
What occurred: certainly amounted to a cGragnet arrest, 


concemnec by this Coure. 


The arrest occurred when after che officer ordered 


| 
: 
the defencant to halt, he ordered his cog to “See the de- 


ct that point, police hac set in motion the force 
to restrain the defendant anc. he was no lonyer 
The arrestiny officer knew only that 
iescription, 100 yarés away, in the dark, ran 


commanc of "Halt!* ny man in that park that night who did 
not halt at the police command might have been arrested or 


dogs set upon him with an order to attack. 


27 

Pt the outset, the appellant contends that both police 
>fficers hac other reasonable alvernacives *>2 chat of ordering 
their Coys to actack the appellant. There is the indication 
in che transcripct that chi eQ was surroundec. by policemen 
with wolkie-calkie equipmene, which the Police Department 
has. With o bit more sleuthiny, some of those officers coulc 
have ascertnined whether the man in the park matched the 
cescription of the suspect. It is not appellcnt's purpose 
to review the copious literature on the law of arrest in 
this jurisdiction. . Suffice it to say, that the test of 
probable cause is whether a prudent and cautious officer in 
che circumstances woule have reasonable grounds to believe 
that a crime hac been committed and thac the arrested party 
was the offencer. Williams v. ited Stat 113 US pp DC 


371, 308 Pzd 326, Gatlin v. United states, 117 US fpp DC 123, 


326 Fzd 666, ‘Smith v. United States, 123 US ipp DC 20z, 358 


Fzc 833. 

There must be an actual or constructive seizure or 
detention of ithe person apprehencec with an intent to effect 
an arrest or so understood by the person detainec. The 
assumption that one is requirec to cooperate with the police 


will not be equated with whether the arrest is legal. Hicks 


v Unites Staces, 382 Fea 158. 


is uncer 2rrest cc the point when che »sfficer 


has effectively rostrainec. him anc the person is cognizant 


| 
. - *, . * | . = 
of this restraint. United States v. Woeshnington, «49 Fea 


Supp 40. 


In an article entitled 
I 
tion ang the Right ¢o Counsel; Easic Problems anc Possible 


Solutions, Paul M. Bator anc James Vorenberg, (The Ditchley 
| 


| 
Papers, Columbia University Law Review, January 1966) 2 
similar problem, but not involving a police dog, is postulated. 
| 


It is: 


"2 police car is called late oe night co inves- 
tigate a reported. fight and killing. Two blocks 
away from the accress to which tne car is headed, 
the officers see @ mon running in tne opposite 
Girection. What are they to Go? It sedms quite 
clear from che voluminous case law that there is 
not at that wowent ‘probable cause' to arrest 
that man. To be sure there are strony grounds 
for believing. that a crime has occurred, but 
the officers Go not know enough about the man's 
possible connection with it <9 ake an arrest." 


Some assistance in obtaining the gC AES for the 
use of Cogs in crime Getection is founc in Guide t> Mocern 


Police Thinking, Clift, W. H. Anderson ©o., Cincinnati, which 


notes on Page 46 that the military use of police Gogg for the 


most part has been as all-seeing sentries. Zt /Page 150, 


there is the following s=nccticnt: 


"Dogs have been scrainec. an& anc bark 
after locating a suspect, wicing che suspect 
we2kes nO move Or Decclupes t > ; ; 


on Page 152: 


- 


>, The chase involves the release of 2 
Cog for actual chase anc capture of a fleeing 
suspect. 


P. Extreme care will be exercisec in the 
use of dogs in tnesc situations: 


lL. 2 loose Gog in an agressive state 
will attack frien. ané foe alike. 


C. Igitated Cogs will not be released in 
2 ecroweec area or at a crime scene where other 
police personnel are present." 
Vv 


THERE Wi.S NO EVIDENCE TH'T THE DEFEND..NT INTEND- 
ED OR MDE °N 7SSiULT ON KiGER. 


No proof was established that appellane in fact 


assaulteé Richarc E. Kager with a Canyerous weapon in any 


sense. The pertinent testimony relacing to this charge 
follows: 
Q Now, next, woule you tell us whut you saw the 


man do after the doge, both cogs, hit him; what you saw 
the wan co after your cog Mictie 1 anc Fritz 18 hit him? 
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| 

| 
A The man went cown to the ground. I was quite 
close upon him at this point. 
| 


Q About how close to him were 
3b About 


Right at that time what were you pre pao to do; 
you starting to do? 


I was thinking that I was going to get my hands 


id you have your gun drawn? 
I cid not. 
Q What happenec then? 


A well, a big flash met me in the face, and I heard 
the souna of a gunshot, and I just dropped to the ground. 


Q From what Cirection cid that es 
A From the man. 
Q From the man? 

A Yes, sir. 

Q Very well. After you saw that gun flash and 
heard the noise and you dropped to the sounG (OTe you give 
any additional commands to Mittie 1? 

Yes, I dic. 
What was that? 
"Pind hit". 


What had the wan done in the meantime? 


Well, the last I saw of the man, it looked like 
| 
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he was rolling over the oubankwent down into the creck. 


q When you got up off the yround again, where dic 
you se2 Mittie 1? 


a Going cCown into the creek where I had last seen 
the man. 


Q Did Mitcie 1 find the man? 
a Yes, sir, he dic. 
What position dic Mittie 1 take? 
He, stood outside of a storm sewer. 
What was he doing? 
a Barking. 
Q What Gid you Co? 
B I ran down alongside of this stoma drain, seeing 
that there was quite an opening, and I just stood on the 
side of it. 


Q Now, can you tell us whether 
occasion to hear any other officer sayin 


72 I don't recall, no, sir. 


Q Very well, Now, as you were at the side of the 
storm drain, where was Mittie 1 placed? 


Mittie 1 was still barkiny in front of the storm 
Grain. 


What Cid you do with the doy at that time, Officer? 
I kept yelling for my dog to come back over to me. 


Why? 
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~ 


a Pecause I Gicn't know what danger he was in. I 
was afraid that he wight yet hurt. 


Q What cic you co with the 


a I reached out--after the dog was barking, and 
so forth, I reachee out at about the same time and dic. manaye 
to get hold of him around his choke chain an¢ bring him 
closer to me. And I held him also on the sice of the storm 
drain. 


Q And, as you pulled your dog Micttie 1 to the side 
of the storm drain, what happened then? : 
| 


Well, a shot was fired. 


\j 
From where? 


From inside. 
What did you do, then? 
A I returnec two shots. 


Q After returning two shots into the stoma drain, 
can you tell us what commanc: you gave to Mittie 1? 


A After returning the shots, I cid not give my 
dog a command. 


Q What did he do, though? 
Pas He broke loose from me, after the second round, 
and he went into the storm drain. | 
| 
Q End then what command did you give to the dog 
and to the man, if any, in the storm drain? 
| 
o Well, I gave the cog the command tolcome. I 
wanted him to return to me, and I kept yelling into the storm 
drain also for the man to come out with his hands up. 


Q What happened then, Officer? 
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he was rolling over the awbankment Cown into 


Q When you got up off the ground again, where cic 
you see Mittie 1? 


a Going down into the creek where I had last seen 
the man. 


Q Did Mitcie 1 find the manz 

P43 Yes, sir, he dic. 
What position dic Mittie 1 take? 
He stood outsice of a storm sewer. 
What was he Going? 
Barking. 


Q What Gic you co? 


AB I ran down alongside of this stoma drain, seeing 
that there was quite an opening, and I just stooc on the 
side of it. 


Q Now, can you tell us whether at that time you had 
occasion to hear any other officer saying an thing? 


a I don't recall, no, sir. 


Q Very well, Now, as you were at the side of 
storm drain, where was Mittie 1 placed? 


Micttie 1 was still barkiny in front of the storm 
Grain. 


What Cic you do with the dog at that time, Officer? 
I kept yelling for my cog to come back over to me. 


Why? 
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a Pecause I cicn't know what danger he wes in. I 


was afraid that he wight yet hurt. 


~ = : . 3 . ol 
Q that <ic you co with the coy, then7 
a I reacheé out--after the doy was barking, and 
so forth, I reachee out at about the same time and dic manage 
co get hold of him around his choke chain anc bring him 
closer to me. And I helé him also on the side of the storm 
drain. | 


Q And, as you pullea@ your dog Mittie 1 to the side 
storm Grain, what happened then? : 

Well, a shot was fired. 
From where? 

From inside. 

What dic you co, then? 


rN I returnee two shots. 


Q After returning two shots into the Jstomn drain, 
can you tell us what command you gave to Mittie! 1? 


A after returning the shots, I cid not give my 
dog a commanc. 


Q What did he do, though? 


Pas He broke loose from me, after the second round, 
and he went into the storm drain. 


to the dog 


Q Znd then what command did you give 


and to the man, if any, in the storm drain? 

2 Well, I gave the dog the command to come. I 
wanted him to return to me, and I kept yelling into the storm 
drain also for the man to come out with his hands up. 


Q What happened then, Officer? 
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a I. got cowplete silence, and finally I saw the 
sticking out anc here he comes. 


Q Tne. what man came ouc of that stoma crain? 

A The cefendant. 

c Would you point him out, please? 

Yes, sir, right there (incicating). 
Which of the men, six? 
The Negro sitting between the two. 

Q Very well, sir. 

It is seen that in this case the defendant was under 
actual attack from two or more Canine Corps animals. These 
animals, it is well known, are trained to track down, knock 
down, and hold with their teeth the people upon whom the 


Canine Corps technician sets them. In this case, as the 


police witnesses cuphemistically put it, the dogs “hit" the 


Gefendant, knocking him off his feet at least once and 
tracking him into a watery sewer. 

During the course of the chase, it is allegec that 
the appellant! fired two shots. In-both cases a policeman 
was nearby. In the first instance, Kager was 15 feet from 
the appellant! ane says only that a "biy flash met me in the 


face” and that he heard the sound of a gun. In the second 
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instance, the appellanc is saic to be within a 
Kager somewhere near the entrance. It is not ciscloseé 
whether Kager was in fact at the sewer opening ox merely 
beside it. In what Cirection the shot was 
closed. 

Thus it is at least as likely that appellant wes 
firing at the attacking police dogs as at Kager. It is 
argued that if one is attacked by dogs, whether they are or 


are not under the aegis of the Police Department, one has 


the right to take appropriate self cefense under the prin- 
| 


ciple that one who believes he is in immediate Ccanger of 


death or grevious bodily harm from his assailant may stand 


his grouné and defend himself. Gant v. United States, (Muni 
App DC)83 At znd 439 (1951). i 

Aside from the self defense aspect, in an assault 
there wust be a yeneral intent to co hamn anc in this respect, 
it must be harm to a person. When one is | 3 attack by 
dogs and a shot is fired by the attacked, < must be some 


showing as to at whom the shot is aimec. 


The classic definition of assault is, of course, “An 


attempt with force or violence to do a corporal injury to 
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It is submitted that in this case we nay not have to 
reach the more important question, “Mev one under attack by 
police doys take seif-defensive action aj,ainst the officer 
who controls the assaulsc potential of the police dogs?" It 
woulc appear that if this question is pertinent, self defense 
Goes include the right to prevent the order being given in 
aid of the assault. 

Moreover, under this set of circumstances, the Judge's 
charge was misleading. Although there was needed clarifica- 
ction as to the direction in which the shots were fired in 
this case, the Judge compounded the confusion in charging as 
follows: 

"In order to constitute assault.with a danyerous 
weapon, it is not necessary that the weapon be 
actually usea against the person assaulted. If the 
person has been killed, injured, or touched with the 
point of the dangerous weapon at another persan, in 
a menacing or threatening manner or in any manner that 
would reasonably justify the other person to believe 
the weapon might be used immediately against him 
constitutes assault with a dangerous weapon.* (znd 
Tx 32) 

In fact, as the Jucge stated elsewhere, an "Assault is 


the attempt to effect with force or violence to do injury to 


the person of another..." (¢nd Tr SCE) But in this case, 


whether the gun was aimed at Kager or his dog is crucial. 
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If the appellant‘s view of this point is correct, 


appellant was at most guilty only of an actempt to destroy 


moveable public property, an offense with which he is not 


cheruved. Berringer v. United States, US App DC No. 21020.” 


VI 


CIRCUMSTANCES OF THE IDENTIFICATION WERE SUCH AS TO 
DENY DUE PROCESS TO THE DEFENDANT, WHO WAS IDENTIFIED 
AS THE ROBBER WHILE IN A HOSPITAL COT HALF-COVERED 
WITH A SHEET AND SURROUNDED BY POLICE. 


The boundarics between an identification gontaining 
the elements of due process and one impressed with “rudimen- 
tary unfairness" have been made clear by Wright _v. United 
States, (US App DC No 21,153, decided January 31, 1968). 
The guidelines of that case are applicable here. | 

| 

In Wright, the Court said: 

"Stovall (Stovall v Denno, 388 US 293 | ((1967)) 
confirmed the proposition that a confrontation with 

a view to identifying a suspect may be ‘so unneces- 

sarily suggestive and conducive to irreparable mis- 

taken identification that he (is) denied due process 
of law.'" 

In the case now on appeal, we have a hospital room 

| 
with, in one instance, four people inside the room and, in 
another instance, 20 to 30 people inside the room. The 
record discloses nothing about the people. Eut there is a 
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strong implication that each of them is a law enforcement 
officer with the exception of the appellant, who was lying 
ox sitting on a cot. He was naked down to his midchest anc 
a sheec covered the rest of him and his wounded leg. 

At least one of the two who identified him there as 
the robber was told that he was going to see a man whom police 
had apprehendeé and who had been shot. There is the possibility, 
although it is conceded that it is not in the record, that 
the identifying witness knew of the posse, the chase by the 
Canine Corps, the gunplay and the capture in the sewer. 

As Wright states, 

"The practice of showing suspects singly to 
persons for the purposes of icencification and not 
as part of ea line-up has been widely condemned. 

From what appears here, there was no line-up, in 

the commonly accepted sense of the word; rather the 

exhibition which may have engendered...positive 

identification was of appellant alone. We have 
declared that '(t) he presentation of only one 
suspect, in the custody of the police, raises prob- 
lems of suggestibility that bring us to the thresh- 
old of an issue of fairness.'" 

In the present case, the threshold as described in 


Wright has surely been crossed. The identifying witnesses were 


brought by police to the hospital to look at this one suspect 


and from the record they looked at no other. The suspect was 
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in fact in an isolated spotlight and in such a situation that 


there was every suggestion made to the witnesscs that he was 


che robber. 
| 


"The totality of the circumstances" surrounding the 
| 
idencification are known here, having been eludidated by 
just the kind of adversary proceeding this court requires. 
t is apparent that the witnesses identitiea appellant 


from the features of his face, since ac the ident ification 
he was undressed and lying in bed. It should Be kept in 
mind that the witnesses had seen the face of the robber for 
only two minutes or so during the robbery. rt is equally 


i 
clear that so far as the witness Sugar is concérned, he was 
| 


not there to look at anyone other than the defendant. Sugar 


asserted (Tr 87) when asked whether there were ‘more than 
four people in the room: 
, 
"I was rather interested in the man jthey wanted 
me to identify rather than the peoure standing around, 
Ec ™ 


| 
There can hardly be any more evidence of suggesti- 
bility needed, it is submitted. 


After Wright, it need not be argued whether it was 


necessary for trial counsel to raise the question as to due 
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process in the identificction. He did thallenye the identi- 
fication, but on the kasis of lack of counsel. 


"That the question was not broached there is 
quite understandzble since the principle giving 
rise to it appears to have enjoyed its first 
successful invocation in federal litigation only 
after appellant's trial had been concluded, and 
in any event its acded stature was not bestowed 
by Stovall until this appeal was pending." Wright 

United States, supra. 


in Wright, “We are uninformec as to the character- 


istics which...served to distinguish appellant from other 


persons..." But it is submitted that the inducement to 
Give positive identification by having the wounded defendant 
in bed and surrounded by officers when the identifying 
witness appeared demonstrates "rudimentary unfairness." 
There is every indication that a bona fide line-up 
here was feasible. There is no indication that appellant 
was so badly injured that a proper line-up could not have 
been stagec. The identifying witnesses were available and 
were not about to dic, as was the one in Stovall. The "rel- 
evant details" ordered by this Court in Wright are in the 
record of this case. This Court can easily "fathom" what is 


required. 
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Isaac v. United States, U.S. App DC «C,'554, decided 


Mar. 11, 1968, describes che kind of i¢enification which may, 
although not being the classic linc-up, be peruiis ssible. There 


the Court said: | 

"DRlthough the practice of showing sus pects singly 
for the purpose of identification is viewed with 
increasing suspicion by the Supreme Court, the facts 
of this case justify our affirming Isaac's conviction. 
Prior to his physical confrontation with the com- 
plainant, he was positively identified by both 
victims and a warrant for his arrest was issued by 
reason of that identification. 
| 

"All these circumstances were the subject of a 
carefully conducted hearing which we believe reflects 
that the District Judge was aware of the due process 
implications now urged and there are specific 
findings that the identifications both before and 
after arrest (were made) only out of the greatest 
deliberations...these are not people who are rubber 
stamping something that might be suggested... (but) 
using their own memories, their own int¢lligence, 
their own volition." 


It is submitted that under Wright, Wise v. United 


States, 383 Fzd 206, United States v. Wade, 388 US 218, 


Gilbert v. California, 388 US 463, and stovall. this identi- 
fication should not have been permitted into evidence. This 
was error justifying a reversal on Counts One and Two of the 
indictment. : 
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Vit 


THE GOVERNMENT SHOULD HAVE BREEN COMPELLED TO ELECT 
PETWEEN ROBEERY 2Ni FSSAULT WITH A DANGEROUS WEAPON. 


pefendant's counsel mace timely objection that the case 
should not have been submittec to the jury on both Count One 
and Count Two, but rather that the Government should have 
been compelled to elect between these counts or the jury 
should have been instructed that it could convict on only 
one count. It is conceded that appellant's claim in this 
regard is not entirely clear, but his counsel did say (Tr 
278) in objecting to the pertinent instruction of the Judge, 
"Rut I do think the second count is included in the first. 
It is a lesser offense actually; the same proof; there has 
been no additional proof." There was other comment in this 
vein. 

In a case of this kind, where the robbery was clearly 


with the use of a yun anc the assault charge _ with the 


use of a gun were concomitant with each other, and the assault 


itself was in perpetration of the robbery which included 
the assault, the jury should not have been perwitted to 
bring in verdicts of guilty on both counts. 

It is true that it has often been stated that the 


assault charge is not necessarily a lesser included offense 


| 
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in robbery. United States v. Bauer (DCDC 1961) 198 F.Supp 


753. Eut under the circumstances of the present case, it 


clearly is lesser included. 
| 
It cannot be contended that since the Judge sentenced 
concurrently on these two charges that the appellant suffered 


no Getriment. It is common knowledge that parole boards, 


for example, are less inclined to be lenient when a person has 
been convicted of a multitude of charges. The cases of Yerby 
v. United €tates, US Ct Apps 19, 988, Davenport v. Unitec 
States, UE App DC 18583 and Ingram v United states, US App 

pec 18,568, are not in point. These cases ail lrelate to the 


sentencing aspect rather than the jury consideration. The 
case of Evans v. United States, 232 Fed 379, 98 US App DC 122, 
is closer to the instant situation and there ie language 
there which appellant contends would affect the kind of situ- 
ation here. In Evans, the Court said that, “the same act 

may at times constitute two offenses and justd ty findings of 
guilty on two counts anc separate sentences nay be imposed 
provided they run concurrently." | 


It is the appellant's contention that each case where 


there are the dual counts, as here, must be considered on 


its own facts. 
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Had the Government wished co pyramid: charges, it could 
have Gone so'very simply by bringing an indictment, includ- 
ing 2 count based upon £2 IC Code 3202, which was applicable 

@ time of the offenses and trial anc. which states, 


"If any person shall commit 2 crime of violence 
in the District of Columbia when oruccd with or 
having readily available any pistol or other firearm, 
he may, in addition to the punishment provided for 
the crime be punished by imprisonment for a term of 
not more than five years." 


In another context there is this quote from Queen v 


King (1897) 1 QP <14, in Drew v. United €tates 331 Fed 85: 
"Ti pause here to express my decided opinion 

that it is 2 scandal that an accused person should 

be put’ to answer such an array of counts containing, 

as these do, several distinct charges. .Though not 
illegal, it is hardly fair to put a man upon his 
trial on such an indictment, for it is almost 
impossible that he should not be greatly prejudiced 
as regards each one of these charyes by the evidence 
which is given upon the other." 

Cure by Concurrent Sentence is called a "heavy-handed 
device” in Criminal Trial Joinder, 74 yale Law Journal 553. 
In this case, it was not only heavy-handed but unfair, 
prejudicial and dic not accomplish what the judge intended. 

Cases isomewhat on this point include, of course, 


Gevieres v. United States, 220 US 338, 31SCt 421, 55 L.Ed 


489, Blockburger v. United States, «84 US 299, Sz € ct 180 
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76 L.EG 386, Gore v. United States, 357 US 386 78 € ct 1.280, 
! 

2 L Ed 2G 1405, Albrecht v United States, 273 US 1, 47 €.Cte 


250. 71 L Ea 505. 


| 

| 
VIII | 
THE PROSECUTOR'S SUMMATION WANDERED SO FRR FROM THE 
ISSUES AND CONTAINED HINTS OF EXTRANEOUS FACTORS THAT 
WOULD APPEAL TO PASSION AND PREJUDICE 
In his summation, the Prosecutor made, among others, 


statements: 


l. That the jury recalled that six years previously 
| 
President Kennedy called upon the people to ask what they 


could do for their country. The Prosecutor related this to 
the high service of jury duty. | 

z. That the Fourth of July fireworks of the night 
before were praiseworthy, but that the fireworks of this 


incident were shameful. 
| 


3. There were «= number of references to dogs and 


their service to humanity and high praise for! the Canine 
Corps. 


4. The Prosecutor cited various sections of the city 
| 
which he said he represented. 


Using the language, slightly paraphrased, of Prown v. 
| 
| 
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United States, 370 Fzd 24., “While such argument is always 
to be construed as an ‘appeal wholly irrelevant to any facts 
or issues in the case' (citations omitted) and as a dereliction 
of the Prosecutor's high duty to prosecute fairly, (citation 
omitted) in the context of current events, raising the 
spectre of the assassination of President Kennedy and re- 
ferring to rampant gunplay in our city parks, in attempting 
to arouse sympathy for beasts who on police orders attacked 
the Gefendant, and claiming to represent the populace of 
this city rather than only the Department of Justice, was an 
especially insidious, reprehensible and cleverly-veiled 
appeal to passion and prejudice." 

The Court is urged to exercise its supervisory function 
and decree that while attorneys may argue with fervor they 
must not stray outside the confines of the case. A Perry 


Mason exhortation, replete to references to an assassinated 


Presicent, a Fourth @f July speech, devotion to dogs anc the 


hint that a Prosecutor speaks not as an adversary but as the 
weapon of a righteous people against a guilty defendant, 
should be forbidden. 


Of course, this prohibition should apply to both 


prosecutors and defense attorneys. 
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CONCLUSION 


Zctorney for appellant submits that the Court should 
| 


reverse the judgment of the court below and reniand the case 


WITH imetructions that the indictment be dismissed. 
| 
Respectfully submitted, 
JOSEPH PAULL | 
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QUESTIONS PRESENTED 


In the opinion of appellee the following questions are 
presented: 


1) Did the trial judge err in denying appellant’s mo- 
tion to dismiss a nine count indictment for claimed mis- 
joinder, where all counts were for offenses arising out 
of three robberies charged to appellant alone? Was it 
error for the trial judge instead to sever four counts 
based on one robbery from five other counts based on two 
other robberies? 

2) Was it an abuse of discretion for the trial judge 
to order the case to trial with appointed counsel, with 
whom appellant expressed dissatisfaction only just before 
trial, where the judge gave ample hearing to appellant 
and counsel before concluding that counsel could provide 
effective assistance? 

3) Was it an abuse of discretion for the trial judge 
not to order sua sponte a mental examination for appel- 
lant where appellant had no history of mental hospitaliza- 
tion, did not assert an insanity defense, and did not re- 
quest a mental examination or hearing, and where the 
only indications of possible incompetency or crime-pro- 
ductive mental illness were appellant’s indictment for 
several robberies and his dissatisfaction with appointed 
counsel? 

4) Was it plain error to admit into evidence property 
seized after appellant’s arrest for robbery, when the ar- 
rest occurred shortly after the January robbery, in a park 
near the robbery scene, after police had searched the de- 
serted park area intensively with sirens and searchlights 
and then withdrawn in the hope that the robber would 
emerge, and when appellant did in fact then appear, meet- 
ing the general description given by the witnesses to the 
robbery, and fled when confronted by police officers? 

5) Was there sufficient evidence to support the jury’s 
verdict that appellant assaulted Officer Kager with a 
dangerous weapon? 


(1) 


pte 


6) Was appellant properly convicted of both robbery 
and assault with a dangerous weapon on the robbery vic- 
tim? In any event, may appellant question the propriety 
of the assault conviction where the sentence imposed 
thereon is concurrent to another unrelated sentence? 

7) Was the hospital identification of appellant violative 
of due process as unnecessarily suggestive where: 


a) Appellant had been wounded in a gunfire ex- 
change at arrest and was taken, apparently without 
unnecessary delay, to the hospital, 

b) The viewing took place only two hours and fif- 
teen minutes after the crime, when memories were 
still fresh, 

¢) The viewing took place as close to the time and 
place of the crime as feasible consistent with medical 
care for the wounded suspect? 

d) The clothing worn by appellant at arrest was 
not put on him, although it matched that described 
by the witnesses to police, 

e) The witnesses were not told beforehand by 
police that the missing money had been found on the 
suspect at arrest, and 

f) The two viewing witnesses saw appellant sepa- 
rately? 


8) Was the prosecutor’s final argument improper and 
prejudicial? 


INDEX 


Counterstatement of the Case 
Statutes and Rules Involved —_.. 
Summary of Argument — = 


Argument: 


I, 


The trial court did not abuse its discretion in ordering 
severance of counts in this case, nor did it err in deny- 
ing appellant’s motion to dismiss the indictment for 
claimed) misjoinders— eee 


. The trial court did not err in declining to appoint new 
counsel to represent appellant - 


. It was not an abuse of discretion for the trial judge 
not to order a mental examination or competency 
hearing sua sponte although he knew that appellant 
had been indicted on multiple counts and had ex- 
pressed dissatisfaction with appointed counsel 


. Appellant’s challenge to the legality of his arrest 
comes too late; in any event there was ample probable 
cause for his arrest and accordingly the physical evi- 
dence then seized was properly admitted in evi- 


CC a 


- The jury could properly conclude that appellant as- 
saulted Officer Kager with a dangerous weapon ...... _ 


. The Government need not have elected between counts 
of assault with a dangerous weapon and of robbery. 
Appellant was properly convicted and sentenced on 
both 


. The circumstances of the hospital identification of the 


VIII. 


wounded appellant were consistent with due process .... 


The prosecutor’s final argument did not constitute 
misconduct warranting reversal ....----—---- 


Conclusion SS ee 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,327 


SAMMIE JACKSON, JR., APPELLANT 
Vv 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a nine-count indictment with 
various offenses arising out of three robberies committed 
within a one-month period during the winter of 1966-67. 
At the beginning of trial, Judge Oliver Gasch denied ap- 
pellant’s motion for dismissal of the indictment on grounds 
of misjoinder but rather ordered that the counts arising 
out of each robbery be tried separately (Tr. 2-5). Ac- 
cordingly, on July 5 and 6, 1967, appellant was tried 
before Judge Gasch and a jury on the last four counts 
of the indictment, all offenses occurring within a few 
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hours on January 25, 1967. The jury found appellant 
guilty on each count, that is, robbery of Harold Sugar, 
assaulting Mr. Sugar with a dangerous weapon, carrying 
a dangerous weapon, and assaulting a police officer with 
a dangerous weapon during appellant’s arrest shortly 
after the robbery. He was sentenced to imprisonment for 
from five to fifteen years for robbery, from two to ten 
years on each of the assault counts, and from one to three 
years on the weapons charge, the robbery and weapons 
sentences to run concurrently and the assault sentences 
to run concurrently with each other but consecutive to 
the robbery sentence. The appeal is from this judgment. 

Two witnesses working in the Morgan Pharmacy at 
30th and P Streets in Georgetown testified they saw ap- 
pellant enter the store, force Sugar at gunpoint to put 
money in a paper bag, and leave with the money. Each 
identified appellant as the robber at a hospital confron- 
tation about two hours and fifteen minutes after the rob- 
bery and again at trial. 

Jessie Doyle, an Air Force policeman working part time 
at the drug store, testified regarding the robbery that he 
saw appellant enter at about 8:30 P.M. on January 25, 
1967, ask for merchandise, and leave (Tr. 29-30). Sugar 
remarked to him concerning appellant’s unusual appear- 
ance (Tr. 30). Two or three minutes later Doyle saw 
appellant and Sugar going toward the back of the store. 
Appellant held a gun on Sugar while he put money into 
a paper bag (Tr. 32-34). Appellant and Sugar went to- 
ward the front door and appellant left (Tr. 35). Appel- 
lant was in the store for about two and one-half minutes 
(Tr. 51). Doyle had seen him face to face a number of 
times and had spoken with him (Tr. 29-30, 51) and he 
described him to police shortly thereafter (Tr. 39-40). 

Harold Sugar repeated Doyle’s testimony as to the rob- 
bery (Tr. 64-73). He testified that he watched appellant 
for about one minute on his first entry into the store 
(Tr. 67). When he first saw appellant in the store dur- 
ing his second visit appellant had a gun pointed at his 
face (Tr. 72). Sugar had heard him speak (Tr. 72-75) ; 
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he described appellant thereafter to police as Negro, 185 
pounds, about 5’ 6”, short, stocky, wearing a thigh length 
Army fatigue jacket, peaked cap and dark trousers (Tr. 
83-84). 

During direct examination of Doyle, the Government’s 
first witness, no mention was made of the hospital iden- 
tification shortly after the robbery; Doyle identified the 
appellant sitting at counsel table as the robber, without 
objection (Tr. 29, 35; Tr. 26-35 passim). On cross-exam- 
ination, however, defense counsel went into the matter 
of the hospital identification (Tr. 48-44). Thereafter, 
through testimony of both Doyle and Sugar, it was de- 
veloped that about two hours after the robbery two police 
detectives drove the witnesses to D. C. General Hospital 
to view appellant singly for identification purposes. 

Sugar’s testimony was that the police told him they 
had apprehended someone who had been shot in the leg, 
who was at the hospital, and whom the police wished him 
to view to see whether he could recognize him or not (Tr. 
85). The police did not describe appellant’s clothing to 
him before he viewed appellant (Tr. 84); the police had 
not dressed appellant in the clothes he wore at arrest in 
preparation for the viewing by Sugar (Tr. 86) ; indeed, 
appellant had a sheet drawn up to mid-chest and had no 
clothes on his head or chest (Tr. 86). The viewing took 
place in a hospital emergency room (Tr. 86) with appel- 
lant sitting on a cot (Tr. 87). About three or four other 
persons were present, including a policeman known to 
Sugar (Tr. 87). The police did not describe appellant to 
Sugar as the man they had arrested somewhere near the 
robbery scene (Tr. 88) but said, “I want you to look at 
this man” (Tr. 88). An officer pointed out to Sugar a 
green fatigue jacket and trousers as having been taken 
off of appellant (Tr. 88). Sugar did not identify appel- 
lant immediately but took one or two minutes to be cer- 
tain (Tr. 87). 

Doyle’s testimony was that the police did not speak to 
him during the trip to the hospital and he said nothing 
to them (Tr. 45) ; the police did not describe the suspect 
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in Doyle’s presence (Tr. 45-46) or tell him that money 
had been recovered on him at the time of his arrest (Tr. 
61). When Doyle viewed appellant he was in bed with 
an estimated fifteen to thirty unknown persons within 
two or three feet of the bed (Tr. 47, 56-57) ; the police 
did not show Doyle clothing describing it as worn by ap- 
pellant at arrest until three or four hours after Doyle 
identified appellant as the robber (Tr. 47). Both Sugar 
and Doyle testified that the police had not shown them 
photographs before they viewed appellant (Tr. 46, 86). 
After Doyle’s testimony was completed, appellant moved 
to strike his in-court identification of appellant (Tr. 29, 
35) on the limited ground that appellant had been with- 
out the advice of counsel at the time of the hospital con- 
frontation. A similar motion was made with respect to 
Sugar’s testimony, again after both direct and cross- 
examination and the in-court identification had been made 
without objection (Tr. 65, 76, 89). Both motions were 
denied on the ground that United States v. Wade, 388 
US. 218 (1967) was not applicable to confrontations such 
as those in this case, which occurred before June 12, 1967. 
Stovall v. Denno, 388 U.S. 298 (1967). (Tr. 58-60, 89.) 
Evidence concerning events preceding appellant’s arrest 
showed that a police robbery lookout for the robber was 
broadeast based on the descriptions provided by Doyle 
and Sugar (Tr. 101, 126): “Negro male, 30-35, stocky 
build, wearing a fatigue jacket, a cap, 185 lbs.” More 
than fifteen policemen were directed to make an intensive 
search of the “P Street Beach” area close nearby to the 
robbery scene (Tr. 165). They had searchlights on and 
sirens going (Tr. 101). The search lasted at least 30 to 
45 minutes without disclosing anyone in the area fitting 
the susnect’s description (Tr. 164-65). At least two levels 
of police supervisors were present (Tr. 121, 167). Those 
in charge, suspecting the robber was hiding in the area 
and would not be uncovered by further search, pulled most 
searching officers out of the area, hoping this would 
prompt the suspect to come out of hiding (Tr. 165-67). 
‘A few officers remained quietly in the area to eatch sight 
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of the suspect when he emerged (Tr. 165). These in- 
cluded Officers Hand and Kager of the Canine Corps who 
later arrested appellant. Each had his dog. Hand had 
four and one-half years police experience, of which two 
had been with the Canine Corps (Tr. 90). Kager had 
six and one-half years police experience (Tr. 108). Hand 
took an observation post in a low lying wooded area from 
which he could view the whole “P Street Beach” area 
skyline (Tr. 92, 105). 

After watching about five minutes Officer Hand saw 
a man, later identified as appellant, emerge from bushes 
about 100 yards away (Tr. 92). Instead of attempting 
to arrest at that point, Hand tried to walk quietly up 
on appellant who was walking away from him (Tr. 92). 
He shortly concluded he could not come up to appellant 
without breaking into a run, to be avoided lest his dog 
bark or get excited (Tr. 92). Hand thus stopped and 
called “Halt, police” (Tr. 98, 103-04). Appellant looked 
back and appeared to see the uniformed officer for the first 
time (Tr. 93). Hand called again, “Halt, police”, where- 
upon appellant broke into a run (Tr. 98). Hand turned 
his dog loose with the command “Get him” and ran be- 
hind the dog toward appellant (Tr. 98). Hand’s dog 
leaped upon (“hit”) appellant on the shoulder, knocking 
him down (Tr. 93, 106). At the same moment a second 
dog belonging to Officer Kager “hit”? appellant at about 
the same spot on his shoulder and helped knock him down 
(Tr. 98, 106). 

Kager had been designated to take an observation post 
with his dog on a street bordering a wooded portion of 
the area which had been searched (Tr. 109). He waited, 
scanning the woods and “beach area” of the park for 
anyone who might come out (Tr. 109). After an interval 
he saw a man, later identified as appellant, walking to- 
ward him about forty yards away (Tr. 110). Kager 
waited for appellant to come closer, meanwhile trying to 
edge toward a nearby wooded section (Tr. 110). Appel- 
lant continued toward Kager for a moment, then changed 
his direction and started running (Tr. 111). Kager ran 
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some distance through the woods toward him in an effort 
to reach appellant and then released his dog with the 
command “Get him” (Tr. 111). As he had been trained 
to do, the dog leaped to appellant’s shoulder and knocked 
him down (Tr. 111) just as Officer Hand’s dog did the 
same. Kager did not then know to whom Hand’s dog be- 
longed (Tr. 111-12). Immediately after appellant fell 
down, Kager was about fifteen feet away (Tr. 112) pre- 
paring to “get [his] hands on him” (Tr. 112). His gun 
was not drawn (Tr. 112). A “big flash met {Kager] in 
the face, and [he] heard the sound of a gunshot” come 
from the direction of appellant (Tr. 112-18). Kager 
dropped to the ground (Tr. 118). Kager saw appellant 
rolling over an embankment into a nearby creek (Tr. 94, 
118). Kager commanded his dog to “Find him”, 7.¢., go 
to appellant and bark to indicate where he was (Tr. 95, 
114). Hand gave the same command to his dog (Tr. 95). 
Kager’s dog took a position in front of a storm sewer 
entrance into the stream and barked (Tr. 113). Krager 
went to the side of the entrance. Hand positioned him- 
self on the top of the sewer entrance. He told Kager 
words to effect, “Look out, he has got a gun. He will 
blow your head off.” (Tr. 96.) Before or just after Hand 
said this, Kager reached in front of the entrance and 
drew his dog to one side. As he did so a shot was fired 
from inside the sewer (Tr. 96, 115). Kager fired two 
shots into the sewer (Tr. 97, 115), hitting appellant once 
in the leg (Tr. 118). Kager’s dog broke loose from him 
and ran into the sewer (Tr. 97, 115). Kager commanded 
his dog to come back to him and called into the sewer 
for the man to come out with his hands up, which appel- 
fant did (Tr. 115, 133). 

Sgt. Bryant Hopkins, supervisor of both Hand and 
Kager, was behind Kager (Tr. 117). Hopkins had par- 
ticipated in the earlier search (Tr. 131). Because Kager 
was occupied keeping his dog under control, Hopkins 
went down to appellant and handcuffed him (Tr. 117). 
Many officers converged on the scene, drawn by the shots 
(Tr. 123). Officers took appellant a short distance away 
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and Hopkins entered the sewer to search with a flashlight 
(Tr. 184). He saw and seized a holster back in a corner 
and several pieces of currency floating in the muddy 
water (Tr. 134-35). He found the gun in the mud about 
a foot below the surface (Tr. 185-36). Hopkins went to 
where appellant was being held and observed a police 
search of appellant’s person during which much money 
in a brown paper bag was found (Tr. 144). 

Appellant moved that all physical evidence seized after 
the arrest (gun, ammunition found in the gun, money 
found on appellant, hat worn at time of arrest (Tr. 146) - 
and brown paper bag) be ruled inadmissible on chain of 
evidence grounds, namely, that these items had not been 
under interim custody and control of the officer testify- 
ing concerning their seizure (Tr. 149-50). At no point 
did appellant ground his objection on lack of probable 
cause for the arrest. The evidence was received over this 
objection (Tr. 269). 

After conclusion of the evidence appellant did not ob- 
ject to submission to the jury of the robbery count; he 
specifically agreed to it (Tr. 281). However, appellant’s 
counsel did object, unsuccessfully, to instructing the jury 
on assault with deadly weapon on Harold Sugar on the 
ground that this was included in the robbery count (Tr. 
278-81). 

The Government attorney in final argument stated that 
jury service afforded the citizen a chance to do something 
for his country, referring to President Kennedy’s adjura- 
tion, “Ask not what your country can do for you, ask 
what you can do for your country.” (Supp. Tr. 4-5)2 
He stated that jurors would get their best thanks by giv- 
ing a fair trial to every defendant, including appellant, 
and to the community of the United States (Supp. Tr. 
5). He contrasted the Fourth of July fireworks of the 
previous night with the shooting fireworks involved in 
this case (Supp. Tr. 5-6). His statements concerning the 


1 Final argument is reproduced in a second volume of the tran- 
script, denoted hereinafter as “Supp. Tr.”. 
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Canine Corps dogs and police officers were favorable 
(Supp. Tr. 10-18). He said that his clients, not present, 
were the people of “our city of Anacostia, Brooklands, 
and Connecticut Avenue, Brentwood, all over” in whose 
behalf he asked for a guilty verdict (Supp. Tr. 17). The 
judge overruled objection to some of these remarks as 
not dealing with the evidence, noting leeway including 
such remarks would be afforded counsel for both appel- 
lant and appellee in final argument (Supp. Tr. 4-5). 
Thereafter appellant’s counsel referred to the quotation 
appearing on the Supreme Court building, seeking “Equal 
Justice Under Law” (Supp. Tr. 17). 


STATUTES AND RULES INVOLVED 


Title 22, District of Columbia Code, Section 502, pro- 
vides: 


Every person convicted of an assault with intent 
to commit mayhem, or of an assault with a danger- 
ous weapon, shall be sentenced to imprisonment for 
not more than ten years. 


Title 22, District of Columbia Code, Section 2901, pro- 
vides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


Rule 8(a), Federal Rules of Criminal Procedure, pro- 
vides: 


Two or more offenses may be charged in the same 
indictment or information in a separate count for 
each offense if the offenses charged, whether felonies 
or misdemeanors or both, are of the same or similar 
character or are based on the same act or transac- 
tion or on two or more acts or transactions connected 
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together or constituting parts of a common scheme 
or plan. 


Rule 14, Federal Rules of Criminal Procedure, pro- 
vides: 


If it appears that a defendant or the government 
is prejudiced by a joinder of offenses or of defend- 
ants in an indictment or information or by such 
joinder for trial together, the court may order an 
election or separate trials of counts, grant a sever- 
ance of defendants or provide whatever other relief 
justice requires. In ruling on a motion by a defend- 
ant for severance the court may order the attorney 
for the government to deliver to the court for in- 
spection in camera any statements or confessions 
made by the defendants which the government in- 
tends to introduce in evidence at the trial. 


Rule 41(e), Federal Rules of Criminaj Procedure, pro- 
vides: 


A person aggrieved by an unlawful search and seiz- 
ure may move the district court for the district in 
which the property was seized for the return of the 
property and to suppress for use as evidence any- 
thing so obtained on the ground that (1) the prop- 
erty was illegally seized without warrant, or (2) 
the warrant is insufficient on its face, or (3) the 
property seized is not that described in the warrant, 
or (4) there was not probable cause for believing 
the existence of the grounds on which the warrant 
was issued, or (5) the warrant was illegally exe- 
cuted. The judge shall receive evidence on any issue 
of fact necessary to the decision of the motion. If 
the motion is granted the property shall be restored 
unless otherwise subject to lawful detention and it 
shall not be admissible in evidence at any hearing 
or trial. The motion to suppress evidence may also 
be made in the district where the trial is to be had. 
The motion shall be made before trial or hearing 
unless opportunity therefor did not exist or the de- 
fendant was not aware of the grounds for the motion 
at the trial or hearing. 
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Rule 51, Federal Rules of Criminal Procedure, pro- 
vides: 

Exceptions to rulings or orders of the court are 
unnecessary and for all purposes for which an ex- 
ception has heretofore been necessary it is sufficient 
that a party, at the time the ruling or order of the 
court is made or sought, makes known to the court 
the action which he desires the court to take or his 
objection to the action of the court and the grounds 
therefor; but if a party has no opportunity to object 
to a ruling or order, the absence of an objection does 
not thereafter prejudice him. 


SUMMARY OF ARGUMENT 


I 


The three robbery counts in the pre-severance indict- 
ment were properly joined as for offenses of the same 
character. The other counts were properly joined as each 


grew out of one of these three robberies. In any event, 
severance and separate trial would be the correct remedy 
for misjoinder. The motion to dismiss the indictment was 
properly denied. 


II 


It was not an abuse of the trial court’s discretion to 
order the case to trial with appointed counsel, with whom 
appellant expressed dissatisfaction only immediately be- 
fore trial, where the judge gave ample hearing to the 
appellant and to counsel to show good cause why a rela- 
tionship of confidence did not exist between them before 
concluding that counsel would provide effective assistance. 


Til 


It was not an abuse of trial court discretion not to 
order sua sponte either a mental examination or a spe- 
cial hearing on competency where appellant had no his- 
tory of mental hospitalization, did not assert an insanity 
defense, and did not request a mental examination or 
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hearing, and where the only indication of possible incom- 
petency or crime-productive mental illness, to the extent 
it was one, was the appellant’s indictment on multiple 
counts indicating, if true, that he was engaged in a life 
of crime. Mere indictment for multiple crimes is not an 
indication of possible mental illness requiring the judge 
sua sponte to order an examination or inquiry. Similarly, 
knowledge that counsel had expressed dissatisfaction with 
appointed counsel is not such an indication. 


IV 


A motion to suppress evidence under Rule 41(e), Fed. 
R. Crim. P., as obtained following an arrest invalid for 
lack of probable cause may not be made for the first time 
after the conclusion of trial. Appellant failed to object 
at trial to admission of the now challenged evidence on 
the ground of illegal arrest, although objecting to it for 
other definitely stated reasons. His objection is too late. 

In any event, probable cause to arrest for robbery did 
exist in the report of robbery by witnesses and their full 
description of the robber, in the appellant’s furtive move- 
ments and flight when accosted by police in possession of 
that description where, intense and obvious search with 
sirens and searchlights of a deserted wooded park area 
near the robbery scene having failed to uncover the rob- 
ber thought to be hiding there, police had withdrawn in 
hope the robber would emerge from hiding to be seen by 
waiting observors and appellant was in fact seen shortly 
thereafter so emerging. Probable cause was strengthened 
by knowledge of arresting officers that they could com- 
pare appellant’s appearance with the robber’s description 
if they could get a close look at him and by knowledge 
that witnesses to the robbery were readily available to 
identify or “clear” appellant. 


Vv 


The testimony supports the jury’s verdict that appel- 
lant assaulted Officer Kager with a dangerous weapon 
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and there is not the slightest foundation in the testimony, 
arguments, or charge for appellant’s present speculation 
that the jury might instead have convicted him for as- 
saulting the dog. 


VI 


Robbery and assault with a dangerous weapon are 
separate and distinct offenses, protecting different inter- 
ests, requiring different intents, and each encompassing 
elements not present in the other. Accordingly, appellant 
was properly charged with and convicted of both offenses. 
Moreover, since the sentence for assault on the robbery 
victim was concurrent with the sentence for assault on 
the policeman, appellant has suffered no additional harm 
by the multiple verdict. 


Vit 


The hospital identification of appellant exhibited singly 
to witnesses was not violative of due process as unneces- 
sarily suggestive where he had been wounded in a gun- 
fire exchange with police at arrest, the viewing took place 
only two hours or so after the robbery while memories 
were still fresh, and the reviewing took place as close to 
the time and place of the crime as consistent with medi- 
cal care for the appellant. There has been no showing 
of measures not taken which could reasonably have been 
taken to reduce the level of suggestability. Moreover, al- 
though the court and counsel were aware of the due proc- 
ess implications of Stovall v. Denno, and the circumstances 
of the hospital identification were explored in some detail, 
no suggestion was made below that this identification 
was improper. The admission of the in-court identifica- 
tions of appellant was not plainly erroneous. 


VIII 


The prosecutor’s oratory was neither improper nor 
prejudicial and was complemented by appellant’s refer- 
ences to inscriptions on the Supreme Court building. In 
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view of the overwhelming evidence of guilt, it is incon- 
ceivable that the jury was improperly influenced by the 
statements here questioned. 


ARGUMENT 


L The trial court did not abuse its discretion in ordering 
severance of counts in this case, nor did it err in deny- 
ing appellant’s motion to dismiss the indictment for 
claimed misjoinder. 


(Tr. 2-5) 


Before the trial began, the court and counsel conferred 
in chambers and apparently discussed a motion by the 
defendant to dismiss the entire indictment for alleged 
misjoinder of counts (Tr. 2). In open court after that 
conference, the trial judge ordered that the counts based 
on each of the three robbery incidents be tried separately, 
in order to avoid prejudice to appellant that might flow 
from a single trial of all counts (Tr. 2-8). See Gregory 
v. United States, 125 U.S. App. D.C. 140, 369 F.2d 185 
(1966) ; Drew v. United States, 118 U.S. App. D.C. 11, 
331 F.2d 85 (1964). Appellant did not object to sever- 
ance as such but instead moved that the indictment be 
dismissed for alleged misjoinder. He claimed that he had 
already been prejudiced in the preparation of his case by 
the joinder, but failed to specify any particular preju- 
dice that he had suffered. (Tr. 3-5.) The motion to dis- 
miss was denied. 

Appellant now asserts that the trial court abused its 
discretion in ordering that he be tried separately on each 
robbery charged in the indictment.* Contrary to the as- 


2 Appellant does not now challenge the denial of his motion to 
dismiss the indictment. That ruling clearly was correct. Fed. R. 
Crim. P. 8(a) authorized joinder of all the counts in the indictment, 
the counts arising out of each robbery as offenses “based on the 
same act or transaction” and the three sets of offenses, all occurring 
within one month, as acts “of the same or similar character.” See 
Cupo v. United States, 128 U.S. App. D.C. 324, 327, 859 F.2d 990, 
993 (1966), cert. denied, 385 U.S. 10138 (1967); Drew v. United 
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sertions in appellant’s brief (Brief at 3, 11, 12), defense 
counse] never objected to severance as such, nor did he 
indicate a desire to proceed to a single trial of all nine 
counts in the indictment once his motion to dismiss was 
denied. While conceding that the trial court had author- 
ity to sever the counts swa sponte (Brief at 17), appel- 
lant urges that that discretion was abused because he 
was thereby deprived of the opportunity to use some un- 
specified trial strategy. However, at no time did counsel 
advise the trial court that severance would interfere with 
his planned defense or that appellant might testify if 
tried on all counts at once but would not take the stand 
were the counts severed. Assuming arguendo the exist- 
ence of some trial strategy that might be impeded by sev- 
erance, appellant’s failure to ask the judge for a chance 
to implement it at trial, despite ample opportunity to do 
so (Tr. 4-5), forecloses his effort now to question the 
judge’s exercise of discretion. Furthermore, nothing ap- 
pears to show how severance prevented appellant from 
testifying at the instant trial or at future trials on the 
severed counts.* 


States, 118 U.S. App. D.C. 11, 18, 331 F.2d 85, 87 (1964) ; Chambers 
v. United States, 112 U.S. App. D.C. 240, 301 F.2d 564 (1962) ; 
Dunaway v. United States, 92 U.S. App. D.C. 299, 300, 205 F.2d 
23, 24 (1953). 

The only reason put forth for misjoinder was alleged prejudice 
in preparation of the defense (Tr. 4). The remedy for such preju- 
dice is set forth in Fed. R. Crim. P. 14 and was employed by the 
trial judge—that is, severance of counts. See, e.g., Monroe v. United 
States, 98 U.S. App. D.C. 228, 234 F.2d 48, cert. denied, 352 US. 
873 (1956); United States v. Goodman, 285 F.2d 378 (5th Cir. 
1960), cert. denied, 366 U.S. 9380 (1961); Finnegan v. United 
States, 204 F.2d 105, 109 (8th Cir.), cert. denied, 346 U.S. 821 
(1958); Culjak v. United States, 53 F.2d 554 (9th Cir. 1931) ; 
Optner v. United States, 18 F.2d 11 (6th Cir. 1926); Moore, FED- 
ERAL PRACTICE § 8.04[11[2] (Cipes ed. 1965) ; 2 Orfield, CRIMINAL 
PROCEDURE UNDER THE FEDERAL RULES § 14.63 (1966). 


3 A comprehensive analysis of situations likely to cause prejudice 
in joint trials of similar offenses, keyed to this Court’s decisions 
in Drew v. United States, supra, and Cross v. United States, supra, 
concluded that it is impossible to preserve pre-trial the defendant’s 
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Appellant argues that the severity of the sentence im- 
posed upon him after conviction on the final four counts 
of this indictment was partially predicated upon hope 
that the Government might not bring the remaining counts 
to trial. If so, this had nothing to do with the severance 
or lack of severance. If conviction on all counts had re- 
sulted from a single trial, the court might easily have 
sentenced appellant even more severely. Moreover, it was 
always within the prosecutor’s discretion to seek three 
indictments for the three robbery incidents, rather than 
one indictment for all offenses, and to bring each indict- 
ment to trial separately, which might again have resulted 
in consecutive sentences. Whatever the factors that may 
have been considered by the trial judge in sentencing 
appellant, they have no bearing on whether appellant was 
prejudiced by not being tried on all counts in one trial. 


II. The trial court did not err in declining to appoint new 
counsel to represent appellant. 


(Tr. 6-14, 35-60, 68, 77-89, 149-50, 191) 


Although counsel] for appellant orally moved to with- 
draw on June 23, 1967 (that motion was denied), appel- 
lant himself did not request substitution of counsel before 
the case was sent to trial on June 5, 1967 (Tr. 14). 
Immediately before trial, appellant, speaking for himself, 
informed the judge that he was dissatisfied with counsel 
for various reasons (Tr. 6-8). After hearing from de- 
fense counsel (Tr. 8), the court concluded that appointed 
counsel could give appellant effective assistance and de- 


right not to testify on any or all counts without severing the offenses 
for trial: 


No matter how much of the evidence is known to the defendant, 
he will be unable to make a rational choice before trial on 
whether to testify on a given count, because of the imponder- 
ables of the jury’s reaction to the evidence, the strength of 
the presentation of the government’s case, and the success 
of the contemplated defense. 


Note, Joint and Single Trials Under Rules 8 and 14 of the Federal 
Rules of Criminal Procedure, 74 Yale L.J. 552, 558-60 (1965). 


16 


nied appellant’s request that new counsel be appointed 
(Tr. 13-14). That ruling was a proper exercise of the 
court’s discretion. 

The general principles applicable appear undisputed. 
Appellant had the right to a fair opportunity to secure 
counsel of his own choice. Crooker v. California, 357 U.S. 
433 (1958). However, this fair opportunity cannot be 
manipulated in a manner that will obstruct orderly court 
procedure or deprive the court of control of its docket. 
Lee v. United States, 98 U.S. App. D.C. 272, 2385 F.2d 
219 (1956). An indigent accused is guaranteed the right 
to counsel at every level of criminal proceedings but not 
the right to be represented by counsel of his own choos- 
ing. The court is obligated to furnish a capable attorney 
but the indigent must accept the court’s appointee. He 
may request a substitution which will, in the court’s dis- 
cretion, be granted or refused depending on the reason- 
ableness of the demand. Smith v. United States, 122 U.S. 
App. D.C. 300, 307, 353 F.2d 838, 845 (1965); Cleve- 
land v. United States, 116 U.S. App. D.C. 188, 322 F.2d 
401, cert. denied, 375 U.S. 884 (1963). Appointed coun- 
sel is not obliged to advance arguments that are obviously 
specious or frivolous. See United States v. von der Heide, 
168 F.Supp. 560, 567 (D.D.C. 1959); ABA Project on 
Minimum Standards for Criminal Justice, Standards 
Relating to Defendant Services, Tentative Draft June, 
1967 [hereinafter ABA Project] Section 5.30, pp. 49-51 
(“Counsel . . . should present for consideration such 
points as the client desires to raise provided he can do 
so without compromising professional standards.”) 

The ABA Project has further suggested that “where 
good cause is shown by the defendant why [a relation- 
ship of confidence between appointed attorney and indi- 
gent accused] does not exist, the court should substitute 
counsel. . . . Of course, the defendant should not be per- 
mitted to use this opportunity as a device to obstruct 
the orderly processes of the courts,” ABA Project, Sec- 
tion 5.8b pp. 50-51, citing Smith and Cleveland, supra. 
(Emphasis added). 
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To achieve the highest degree of reconciliation possible 
between the need to give effect to indigent’s right to coun- 
sel and the need to avoid manipulation of this right to 
interfere with the fair administration of justice, this 
Court rests the resolution of questions whether or not 
new counsel should be appointed in the discretion of the 
trial court. Smith v. United States, supra. Factors sup- 
porting the judge’s exercise of discretion in the instant 
case include: appellant’s failure to indicate dissatisfac- 
tion with appointed counsel to the court or to request a 
new counsel until the day trial opened; the full oppor- 
tunity granted to appellant and his counsel by the judge 
to be heard on the matter; and appellant’s failure to show 
good cause why a relationship of confidence did not exist. 
Appellant complained that two months before trial coun- 
sel had refused to move for reduction of bond (Tr. 6-8), 
but the record revealed that such a motion was in fact 
made and granted (Tr. 14). Appellant also suggested 
that counse] had failed to subpoena certain alibi witnesses 
(Tr. 6) ; however, most of the witnesses mentioned were 
in fact present in the courtroom (Tr. 6-12) and none of 
them were witnesses for the January 25, 1967 robbery 
on which appellant went to trial (Tr. 12-13). In fact, 
counsel clearly did supply effective assistance at trial.‘ 

No real reason has been advanced to question the trial 
court’s exercise of discretion except appellant’s statement 
of subjective feeling that there was “explosive” friction 
between him and his appointed counsel. Both appellant 
and his lawyer denied any racial prejudice although each 
claimed the other had mentioned that factor in private. 
Appellant’s subjective belief that his counsel was preju- 


‘The transcript reflects that counsel’s cross-examination of 
Harold Sugar (Tr. 77-89) and Jessie Doyle (Tr. 35-60, 68) on 
their hospital identification of appellant was fully able. Counsel’s 
aggressive use of all opportunities is typified by his attacks on the 
chain of custody pertaining to the hat which officers testified they 
found in appellant’s possession at time of arrest (Tr. 149-50) and 
his motion for a mistrial when the gun, holster, and money found 
in the sewer were admitted into evidence, on grounds they would 
inflame the jury’s emotions (Tr. 191). 
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diced must have prompted the sensitive and sophisticated 
trial judge to consider whether this might be true. How- 
ever, this bare subjective belief is not enough to require 
the tria] court automatically to relieve a blameless coun- 
sel and appoint successor counsel on the day of trial. Al- 
legations of racial prejudice, like other alleged reasons 
for dissatisfaction with appointed counsel, should remain 
in the area of matters to be resolved by the exercise of 
trial court discretion. On that level can such subjective 
and personal factors be best probed and evaluated—not 
through review of a cold record. Appellee suggests that 
the words of the Smith Court in that capital case are rele- 
vant here: 


On review of the court’s exercise of that discre- 
tion, we will not speculate on how the situation could 
better have been handled. Certainly it would have 
been appropriate, because of the misunderstanding 
between [defendant] and his counsel, to appoint new 
counsel to represent him. We cannot say, however, 
under the circumstances of this case, that the trial 
judge, in failing to do so, abused his discretion. In 
fact, appointed counsel’s defense of [defendant], as 
shown by this record, confirmed the action of the 
trial judge. Smith v. United States, supra at 307, 
355 F.2d at 845. [Footnotes omitted.] 


III. It was not an abuse of discretion for the trial judge 
not to order a mental examination or competency 
hearing sua sponte although he knew that appellant 
had been indicted on multiple counts and had ex- 
pressed dissatisfaction with appointed counsel. 


(Tr. 5-14) 


Appellant apparently had no pre-trial history of mental 
hospitalization. Before trial, no motion was made to have 
appellant examined with respect to his competency to 
stand trial, nor was such an examination requested at 
trial. At sentencing, enlightened as to the appellant’s 
background by the pre-sentence report, no question was 
raised by the court as to appellant’s competency. Appel- 
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lant now argues that the indictment, by charging three 
robberies, four assaults with a dangerous weapon and 
three pistol carrying offenses, all within a month, was suf- 
ficient in itself to alert the judge to the possibility that 
appellant was mentally ill or defective and that the judge 
erred reversibly in not initiating a hearing or mental 
examination swa sponte. Appellant also argues that his 
claim that his counsel had suggested to him before trial 
that he have the court appoint successor counsel was also 
enough to put the judge on notice that appellant was 
possibly incompetent (Tr. 5-14). 

Appellee contends that neither the indictment nor ap- 
pellant’s version of counsel’s statements to him, either 
singly or in combination, made it appear to the court that 
there was any likelihood that the accused did not have 
sufficient ability to consult with his lawyer with a rea- 
sonable degree of rational] understanding or did not have 
a rational as well as factual understanding of the pro- 
ceedings against him. This is the standard of compe- 
tency as stated in Dusky v. United States, 362 U.S. 402 
(1960). A trial judge normally has wide discretion in 
matters respecting competency. Whalem v. United States, 
120 U.S. App. D.C. 331, 346 F.2d 812 (en banc), cert. 
denied, 382 U.S. 862 (1965). When appellant questions 
the judge’s exercise of discretion, he must proffer sub- 
stantial evidence to show an abuse, i.e., sufficient to raise 
a bona, fide doubt of competency requiring the judge sua 
sponte to order a hearing. See Heard v. United States, 
263 F.Supp. 618, 615 (D.D.C. 1967). 

No cases have been cited and appellee asserts none can 
be cited for the view that indictment for several serious 
crimes alone provides the judge with sufficient notice re- 
quiring a hearing or a mental examination to avoid abuse 
of discretion. This simply is not the law. It is incon- 
sistent with long established procedures and cases. 

In Carter v. United States, 108 U.S. App. D.C. 405, 
283 F.2d 200 (1960), this Court was urged to declare 
that the nature of the crime of sodomy was sufficient in 
itself to require a trial judge to order a mental examina- 
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tion before accepting a guilty plea from a defendant 
charged with five counts for violation of the Miller Act, 
22 D.C. Code $ 3501(a), and five counts for sodomy upon 
five different young boys. The Court rejected this attack, 
explicitly declaring that the nature of the crime was not 
sufficient to require a judge to order sua sponte a mental 
examination, although the nature of the crime could prop- 
erly be considered as one factor in this connection. The 
crimes charged here—three robberies, four assaults with 
a dangerous weapon, three pistol carrying offenses—in 
no way indicate a sexual deviation. They are far less 
indicative of possible mental illness than the Carter 
crimes. Appellee contends that the Carter holding thus 
applies far more strongly to them. 

Appellant’s expression of dissatisfaction with his ap- 
pointed counsel was neither unnatural or irrational. To 
the contrary, a reading of his statements (Tr. 5-14) 
shows him to be quite rational. To suggest that he may 
have intentionally misrepresented his counsel’s statements 
to him is not to present evidence of possible mental in- 
stability amounting to incompetence. Misrepresentations 
from mentally balanced persons are commonly thought to 
be at least as common as those from unbalanced ones. 
Intentional misrepresentation is as consistent with a ra- 
tional effort to delay and disrupt orderly legal procedures 
as with possibilities of incompetency. To say that any 
defendant who informs the court that he is dissatisfied 
with appointed counsel’s handling of the case and has had 
differences of opinion with him becomes automatically en- 
titled thereby to mental examination, the absence of which 
is reversible error, is to allow generous opportunity for 
guilty defendants who are not officers of the court to sow 
error. Whatever implications such statements may have 
for competency or incompetency can best be assessed by 
the trial judge in the exercise of his sound discretion. 
There was nothing in appellant’s demeanor or background 
to cause the experienced trial judge to doubt appellant’s 
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competence, and accordingly the court did not err by not 
committing appellant for mental examination.® 


IV. Appellant’s challenge to the legality of his arrest 
comes too late; in any event there was ample probable 
cause for his arrest and accordingly the physical evi- 
dence then seized was properly admitted in evidence. 


(Tr. 98, 111, 149-50, 169, 184-85, 264-65) 


At no time in the trial court did appellant attempt to 
suppress the physical evidence seized at his arrest on the 
ground of lack of probable cause for the arrest, although 
he made repeated efforts to exclude that evidence for 
other reasons (Tr. 149-50, 169, 184-85, 264-65). Accord- 
ingly, his present attempt to obtain reversal on that 
ground is too late. Segurola v. United States, 275 U.S. 
106, 110-12 (1927) ; Mills v. United States, D.C. Cir. No. 
21,246, decided March 22, 1968 (unreported order) ; Fed. 
R. Crim. P. 41(e); United States v. McDonough, 265 F. 
Supp. 368 (W.D. Pa. 1967) ; United States v. Nirenberg, 
19 F.R.D. 421, 422 (E.D.N.Y. 1956). Appellant’s ap- 
parent suggestion (Brief at 26) that his objection to ad- 
mission of this evidence on one ground preserves a dif- 
ferent objection is clearly not the law. Fed. R. Crim. P. 
51 requires a party to “[make] known to the Court the 
action which he desires the court to take on his objection 
to the action of the court and the grounds therefor.” As 
applied to objections to the admission of evidence, this is 
in order that the opposing party may lay a proper foun- 
dation for admission of the proffered evidence at trial 
and thus prevent needless appeals. See, e.g., Fuller v. 
United States, D.C. Cir. No. 19,532, November 20, 1967, 
slip op. at 25; United States v. Indiviglio, 352 F.2d 


5 We note that on March 13, 1968 appellant was committed to the 
custody of Saint Elizabeths Hospital for ninety days, for examina- 
tion into his present competency to stand trial and his responsibility 
for the December 30, 1966 offenses. The hospital’s report of that 
examination has not yet been filed. 
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276 (2d Cir. 1965) (en banc), cert. denied, 383 U.S. 907 
(1966). 

Moreover, for an appellate court to consider appel- 
lant’s objections to introduction of this evidence without 
an evidentiary hearing would be in major discord with 
the scheme reflected in Fed. R. Crim. P. 41(e). The rule 


. .. provides that the judge before whom the motion 
is brought shall receive evidence on any issue of fact 
necessary to decide the motion. In terms of the rela- 
tive scope of duties of judge and jury, the motion 
to suppress presents a question of law to be deter- 
mined by the judge alone. In order to dispose of 
the issue, however, the judge must often resolve 
sharply disputed questions of fact .... 


Moore’s FEDERAL PRACTICE 7 41:08 [4] (Cipes ed. 1965). 
The original Committee Note to Rule 41(e) stated that, 
This rule is a restatement of existing law and prac- 


tice . . . . the rule provides that such motion may be 
made only before the [district] court and not, as 


previously, before either a commissioner or the court. 
The purpose is to prevent multiplication of proceed- 
ings and to bring the matter before the court in the 
first instance .... 


Id. at 741:01 [2]. See Rouse v. United States, 123 US. 
App. D.C. 348, 359 F.2d 1014 (1966) ; Henderson v. 
United States, 121 U.S. App. D.C. 277, 349 F.2d 712 
(1965) ; Wrightson v. United States, 95 U.S. App. D.C. 
390, 222 F.2d 556 (1955). 

Having failed despite opportunity to move to suppress 
the gun, holster, and money when an evidentiary hearing 
would have been possible, appellant is foreclosed from 
raising the point on appeal. 

However, although appellant’s failure to move before 
or at trial to suppress evidence based on alleged lack of 
probable cause for arrest resulted in a less than full op- 
portunity to show probable cause for the record, the rec- 
ord does show that probable cause to arrest for robbery 
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existed at the time when Officers Kager and Hand released 
their dogs with the command, “Get him” (Tr. 93, 111).° 

At the moment Hand and Kager made the arrests, 
Hand knew at a minimum the following, most of which 
Kager also knew: A robbery had been reported. The 
robber was described by eye witnesses as a Negro male, 
30 to 35, stocky build, about 185 pounds, wearing a fa- 
tigue jacket and cap. The robber was suspected of being 
in the partially wooded and bush-covered “P Street Beach” 
area close to the robbery scene. Intensive police search 
of the area by many officers accompanied by searchlights 
and sirens had been carried out for about 30 minutes 
without finding him. The main body of police had been 
withdrawn in the hope that the robber, if he was in the 
area, might think the search was over and come out. 
Hand with his dog and a few other officers remained in 


¢ Bator and Vorenberg, Arrest, Detention, Interrogation, and the 
Right to Counsel; Basic Problems and Possible Legislative Solu- 
tions (The Ditchley Papers), 66 Colum. L. Rev. 62 (1966) poses the 
problem: 


A police car is called late at night to investigate a reported 
fight and killing. Two blocks away .. . officers see a man 
running in the opposite direction. What are they to do? It 
seems quite clear from the voluminous case law that there is 
not at that moment “probable cause” to arrest the man, .. . 
the officers do not yet know enough about the man’s possible 
connection to make an arrest .... There would probably be 
general agreement that . . . the police should not simply let the 
man in question go his way without further investigation. But 
there are many situations where the urgency of the encounter 
or other circumstances .. . will not permit a stop to be made 
without some show of authority. It is of course tempting to 
ignore this problem by assuming the police can handle the 
situation by stretching voluntary cooperation one way and 
probable cause the other and thereby fill the gap. . . . The 
dangers of such a course are, however, obvious. ... The solu- 
tion of this problem which seem to us most promising is an 
explicit statutory recognition of the right of the police to exert 
brief on-the-spot control over persons in the absence of probable 
cause .... 66 Colum. L. Rev. 62, 64-65. 


That every exertion of brief on-the-spot control over persons in the 
absence of probable cause does not constitute an arrest in this 
jurisdiction is indicated by Brown (Melvin) v. United States, 125 
U.S. App. D.C. 42, 46 n.4, 365 F.2d 976, 979 n.4 (1966). 
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and near the searched area quietly watching for the rob- 
ber to come out. The area was normally deserted in win- 
tertime. A man did come out of the bushes and was 
walking out of the area. The area having been just in- 
tensively and obviously searched, the chances he was a 
casual stroller were slim. When Hand called “Halt, po- 
lice,” the man appeared to see the uniformed policeman 
for the first time. When Hand yelled “Halt, police” a 
second time, the man began to run away. At this time, 
Hand and Kager, as “reasonable, cautious and prudent 
peace officer[s] under the circumstances of the moment” 
had probable cause to believe that the man was the rob- 
ber. Bell v. United States, 102 U.S. App. D.C. 383, 385- 
86, 254 F.2d 82, 84-85, cert. denied, 358 U.S. 885 (1958) ; 
Green v. United States, 104 U.S. App. D.C. 28, 259 F.2d 
180 (1958), cert. denied, 359 U.S. 917 (1959). As this 
Court said in Green, 


Of course, flight creates no legal presumption of 
guilt but it is ‘competent evidence against [an ac- 


cused] as having a tendency to establish his guilt.’ 
‘(I]t has at no time been doubted that flight is a 
circumstance from which a court or an officer may 
infer what everyone in daily life inevitably would 
infer.’ (Footnotes omitted.) 


Johnson v. United States, 125 U.S. App. D.C. 248, 370 
F.2d 489 (1966) reaffirmed the proposition that flight 
from police is a factor in assessing probable cause (prob- 
able cause for disorderly conduct arrest found where po- 
lice saw accused running across street from church door- 
way at midnight and accused, when accosted by police, 
swore at them and attempted to flee). See also Daniels 
v. United States, D.C. Cir. No. 21,200, March 29, 1968. 
Appellee submits it would have been unreasonable, 
under the circumstances of the moment, for experienced 
officers to withhold the trained dogs from the suspect 
fleeing into the dark in the hope that with more investi- 
gation they could ascertain whether he matched the de- 
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scription of the suspect in all details.’ In any event ap- 
pellant was not disposed to wait upon the police and would 
have escaped had no effort to apprehend him been made 
at that time. 

It is no valid objection that the arresting officers may 
not individually have had all of the information sufficient 
to constitute probable cause where the collective informa- 
tion of the police was sufficient. Smith (James) v. United 
States, 123 U.S. App. D.C. 202, 358 F.2d 833 (1966) ; 
Williams v. United States, 113 U.S. App. D.C. 371, 308 
F.2d 826 (1962). 

Probable cause having existed to arrest appellant for 
robbery when the dogs were released to prevent his flight, 
the arrest was valid and the ensuing search of appel- 
lant’s person incidental thereto was valid. To the extent 
that the gun, holster, and money found in the sewer had 
not been abandoned they were lawfully seized as part of 
that search. To the extent that appellant had abandoned 
them they were lawfully seized under Hester v. United 
States, 265 U.S. 57 (1924) and Lee v. United States, 95 
U.S. App. D.C. 156, 221 F.2d 29 (1954).® 


7 Gatlin v. United States, 117 U.S. App. D.C. 123, 326 F.2d 666 
(1968), finding no probable cause, is not to the contrary. There 
the accused did not flee from the approaching police, nor did he 
fire on them. He was accosted a mile and a half from the robbery 
scene, not close by as here, and on a public street, not in a 
park area normally deserted in wintertime. See also Mathies v. 
United States, 126 U.S. App. D.C. 98, 374 F.2d 312 (1967). 
In neither Gatlin nor Mathies did the accused flee from the ap- 
proaching officer as in the instant case. In both Mathies and the 
instant case, however, pursuing officers were met with gunfire. 


8 The precise purpose of appellant’s comments about the use of 
police dogs (Brief at 28-29) is not clear. Assuming that the 
officers had probable cause to arrest appellant for robbery, they 
had a right to use any force less than deadly, which appeared 
necessary to overcome resistance and prevent appellant’s escape. 
Barrett v. United States, 62 App. D.C. 25, 64 F.2d 148, 149 (1933). 
The measure of necessary force is that which an ordinarily prudent 
and intelligent person, with the knowledge and in the situation of 
the arresting officers, would have deemed necessary. Barrett v. 
United States, supra. Officers Hand and Kager had already tried 
unsuccessfully to get closer to appellant without releasing their 
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V. The jury could properly conclude that appellant as- 
saulted Officer Kager with a dangerous weapon. 


(Tr. 94, 95-97, 112, 118-15; Supp. Tr. 33-35) 


Officer Kager’s uncontradicted testimony was that when 
he was closing in on appellant and about 15 feet away 
from him, “a big flash met [him] in the face, and [he] 
heard the sound of a gunshot” come from appellant’s di- 
rection (Tr. 112-13). Kager immediately dropped to the 
ground (Tr. 118). Officer Hand also heard a shot at this 
time (Tr. 94). Clearly this testimony was sufficient to 
permit the jury to conclude that appellant had then shot 
at Officer Kager and thus find him guilty on the final 
count of the indictment. At no point in the trial did the 
court or counsel suggest that the shot had been directed 
at the dog instead of at the man. The court’s charge was 
quite explicit that the fourth count charged an assault 
with a dangerous weapon on Officer Kager (Supp. Tr. 
33-35). Appellant’s present suggestion that the jury 
might have found him guilty only of assaulting the dog 
is absurd.® 


VL The Government need not have elected between counts 
of assault with a dangerous weapon and of robbery. 
Appellant was properly convicted and sentenced on 
both. 


(Tr. 85, 72, 277-281) 


Appellant asserts that either the Government should 
have been compelled to elect between the count for rob- 
bery (22 D.C. Code §2901) and for assault with a 


dogs. Appellant had twice refused to halt when Officer Hand called 
to him to do so and was running away into the dark. In using 
trained police dogs to accomplish the arrest, the officers were em- 
ploying non-lethal force to effect an arrest for felony, an action 
which appellant’s flight made necessary. 


® There was also evidence that a second shot was filed by appel- 
lant at Officer Kager from out of the sewer, after the officer had 
pulled his dog back from the entrance to the drain (Tr. 95-97, 
113-15). This evidence too would support the jury’s verdict. 
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deadly weapon (22 D.C. Code § 502) on Harold Sugar 
or that the jury should have been instructed that it 
could convict on only one of these counts (Brief at 41). 
Appellant asserts that he made timely objection against 
submitting the case to the jury on both counts, although 
he concedes the record is not clear in this regard. As 
appellee reads it (Tr. 277-81) appellant did not object 
to submission to the jury of Count One for robbery but 
rather objected to instructing the jury on assault with a 
deadly weapon against Harold Sugar on grounds it was 
included in the robbery count (Tr. 278-81). 

The law is clear that assault with a dangerous weapon 
is not an offense necessarily included in the crime of rob- 
bery, and accordingly both counts were properly submitted 
to the jury. Crosby v. United States, 119 U.S. App. D.C. 
244, 339 F.2d 743 (1964) (under robbery indictment, 
court lacks jurisdiction to convict for assault with deadly 
weapon) ; Young v. United States, 109 U.S. App. D.C. 
414, 288 F.2d 398 (1961), cert. denied, 872 U.S. 919 
(1963) (assault with deadly weapon not included in count 
charging assault with intent to rob); United States v. 
Bauer, 198 F.Supp. 753 (D.D.C. 1961). To be necessarily 
included in the greater offense, the lesser offense must be 
such that it is impossible to commit the greater without 
having also committed the lesser. Crosby v. United States, 
supra; Larson v. United States, 296 F.2d 80 (10th Cir. 
1961) ; James v. United States, 238 F.2d 681 (9th Cir. 
1956). If, however, the “lesser” offense requires an ele- 
ment of proof not necessary in order to prove the 
“greater”, the former is not included in the latter. Crosby 
v. United States, supra and cases cited. 

In the instant case, robbery could have been committed 
without the use of a dangerous weapon, while assault 
with a dangerous weapon could have been committed with- 
out a taking of property. Accordingly, the one is not 
necessarily included in the other. Although appellant 
seems to concede that assault with a dangerous weapon 
is not necessarily a lesser included offense of robbery, he 
asserts that under the circumstances of this particular 
case the one was in fact included in the other. (Brief at 
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41-42). However, the rules relating to lesser included 
offenses require that the lesser offense be necessarily, that 
is, in all circumstances, included in the greater. See ¢.g., 
Young v. United States, supra. Appellant cites no author- 
ity to the contrary and appellee is aware of none. 

Moreover, the only practical consequence of a conviction 
on both the robbery and assault counts would be if appel- 
lant were to suffer additional imprisonment because of 
the dual conviction. There are many cases discussing the 
propriety of the imposition of consecutive sentences for 
various offenses arising out of the same act or acts, ¢.g., 
Irby v. United States, U.S. App. D.C. , 390 
F.2d 482 (1967) (en banc) (consecutive sentences for 
housebreaking and robbery proper) ; Davenport v. United 
States, 122 U.S. App. D.C. 344, 353 F.2d 882 (1965) 
(consecutive sentences for assault with dangerous weapon 
and manslaughter arising out of the same shooting not 
proper) ; Ingram v. United States, 122 U.S. App. D.C. 
334, 353 F.2d 872 (1965) (consecutive sentences for as- 
sault with intent to kill and assault with dangerous 
weapon from same knife attack not proper). Where there 
is more than one interest to be protected, where the crimes 
are defined by separate and distinct statutes, and where 
the defendant’s course of conduct admits of interruption 
and alteration in response to the deterrent influence of 
the threat of additional punishment, consecutive sentences 
may be imposed. Irby v. United States, supra. 

Robbery and assault with a dangerous weapon are his- 
torically independent crimes. In incorporating the com- 
mon law offenses into the District of Columbia Code, 
Congress placed robbery and assault in separate chapters. 
Although both are crimes against the person, robbery is 
in addition a crime against property and therefore in- 
volves a different interest to be protected. 

Here uncontroverted testimony shows that appellant ap- 
proached Harold Sugar near the pharmacy door with a 
gun pointed at Sugar’s face (Tr. 72). At that point he 
had committed assault with a deadly weapon but not yet 
robbery. Appellant said words to effect, “This is a real 
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gun” and ordered Sugar to go into the back room and 
give him the money (Tr. 72). At that point appellant had 
not yet committed robbery. He put the gun in Sugar’s 
back, walked him to the back room, had Sugar put the 
money in a bag, walked him to the cash register in the 
front of the store, and had Sugar empty the contents 
into the bag. When appellant left the store taking the 
money with him (Tr. 35) he had committed robbery. Ap- 
pellant’s course of conduct from the time he entered the 
store until he left with the money admitted of interrup- 
tion and alteration in response to the deterrent influence 
of additional punishment. See Irby, supra, n. 4. The 
choice was open to him to leave the money behind. He 
did not do so, but took it with him, thereby committing 
robbery in addition to assault with a deadly weapon. The 
possibility of interruption and alteration of the course of 
conduct distinguishes this case, like Irby, from Ingram 
and Davenport, supra. The Irby language applies equally 
well to the instant case: 


If he decided to rob, consecutive punishments are 
not made available solely as a means of exacting 
greater retribution. Congress could well have con- 
ceived of them as a deterrent to compromising the 
safety of [the victim’s property, as well as his per- 
son]. ... They illuminate the different dangers to 
society... . We cannot, at any rate, say with confi- 
dence that Congress did not contemplate some addi- 
tional disincentive...” Irby v. United States, supra 
at 434. 


Finally and perhaps most important, in the instant case 
the sentence for assault on Mr. Sugar runs concurrently 
with that for assault on Officer Kager. Thus appellant is 
to suffer no punishment for assaulting Mr. Sugar addi- 
tional to that imposed for robbing him. Accordingly, ap- 
pellant’s attack upon the dual conviction is without legal 
effect and any conceivable error is harmless. Hirabayashi 
v. United States, 320 U.S. 81 (1948) ; Redfield v. United 
States, 117 U.S. App. D.C. 281, 328 F.2d 532, cert. de- 
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nied, 377 U.S. 972 (1964). Appellant’s suggestion (Brief 
at 42) that his eligibility for parole will be affected by 
the multiple conviction is without foundation, for he was 
in any event convicted of the assault on Officer Kager 
and of carrying a pistol without a license. Moreover, the 
determining factor in calculating parole eligibility is the 
length of the term of imprisonment, rather than the num- 
ber of sentences imposed. 18 U.S.C. § 4202; 24 D.C. Code 
§§ 201(c), 204; Clark v. United States, 267 F.2d 99 (4th 
Cir. 1959). 


VII. The circumstances of the hospital identification of the 
wounded appellant were consistent with due process. 


(Tr. 26-35, 48-47, 56-61, 65, 83-89, 267-69) 


The instant case was tried some weeks after the deci- 
sions of the Supreme Court in United States v. Wade, 388 
U.S. 218 (1967); Gilbert v. California, 388 U.S. 263 
(1967), and Stovall v. Denno, 388 U.S. 293 (1967). Gov- 
ernment counsel did not elicit from the first identifying 
witness the fact that he had seen appellant shortly after 
the robbery in the hospital and identified him there (Tr. 
26-35). However, on cross-examination appellant’s coun- 
sel went into the circumstances of the hospital identifica- 
tion (Tr. 48-44). His subsequent motion to strike the 
previously-unobjected to in-court identification (Tr. 29, 
$5, 58) was based on the limited ground that appellant 
had been without the assistance of counsel in the hospital 
(Tr. 58). The courtroom identification of appellant by 
the second witness, Sugar, also was not objected to (Tr. 
65) and after cross-examination appellant moved to strike 
this identification too on the limited Wade ground (Tr. 
89). Both motions to strike were denied because Stovall 
v. Denno had held Wade inapplicable to confrontations 
occurring before June 12, 1967 (Tr. 58-60, 89), and ap- 
pellant does not now challenge that ruling.” 


20 This Court too has held Wade not retroactive. Borum v. 
United States, D.C. Cir. No. 20,270, December 21, 1967 and cases 
cited n. 12. 
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Despite the fact that the trial court and counsel were 
aware of the due process implications of Stovall v. 
Denno (Tr. 58-59, 267-69) and found nothing patently 
improper in the circumstances of the hospital identifica- 
tion here, even after close examination into those circum- 
stances, appellant now in effect urges that it was plain 
error to permit the courtroom identification to stand. He 
argues that the hospital identification was so unfair as 
to offend due process. His argument is not well-founded. 

Stovall v. Denno, supra, held that although presenta- 
tion of only one suspect in custody to a witness does raise 
problems of suggestibility, such a viewing is not ipso 
facto a violation of due process. Rather, the defendant 
may be afforded an opportunity to show that the particu- 
lar confrontation “was so unnecessarily suggestive and 
conducive to irreparable mistaken identification that he 
was denied due process.” 388 U.S. at 301-02. (Empha- 
sis added.) In deciding this question, the totality of cir- 
cumstances surrounding the confrontation should be ex- 
amined. 

Here the suspect to be viewed had been shot in the leg 
in a gun fight with police shortly after the robbery. The 
record provides no support for the bare assertion that it 
would have been feasible to move him so that a line-up 
with others could have been staged at that time. The cir- 
cumstances rather indicate that appellant could not have 
been removed to another location for a line-up in the nor- 
mal manner without necessitating delay likely to make 
identification less reliable. See Wise v. United States, — 
— US. App. D.C. ——, 383 F.2d 206, 210 (1967), cert. 
denied —— US. , a case of single showing where this 
Court said that a fresh identification promotes fairness, 
if anything, by assuring reliability, and that it did not 
consider a prompt identification of a suspect close to the 
time and place of an offense to diverge from the rudiments 
of fair play governing the due balance of pertinent inter- 
ests. Chief Justice Bazelon recognized the value of fresh 
identification in Wright v. United States, D.C. Cir. No. 
20,153, January 31, 1968, dissenting opinion n.2. 


82 


The appellant was not handcuffed, as he was in Stovall, 
supra. No car which the arriving witnesses might asso- 
ciate with the robber had been left parked in front of the 
building to be seen during entry for the viewing as in 
Wright, supra. There was no lengthy mass viewing by 
many witnesses calling out their identifications in the 
hearing of other witnesses but not of the suspect as in 
Gilbert v. California, supra. 

Significantly as regards police intentions and profes- 
sionalism in this case, the police did not dress appellant in 
the clothes he wore when arrested, although they knew 
these matched those earlier described by Sugar (Tr. 83- 
84, 88). Appellant concedes that the witnesses identified 
him from the features of his face and that they had 
seen the robber’s face for about two minutes in the phar- 
macy during the robbery (Brief at 38). Significantly 
also, the police did not tell the witnesses before the view- 
ing that the missing money had been found on appellant 
at arrest. Of course the witnesses expected to see a per- 
son who possibly was the robber, but there is no indica- 
tion in the record that any improper suggestions or state- 
ments were made to the witnesses by the police before the 
identification. 

That three or four officers were present when Sugar 
viewed a man who police had strong grounds to believe 
had recently committed armed robbery and had fired at 
arresting officers demonstrates prudence rather than un- 
necessary suggestibility. Professionalism also called for 
the police to make their own assessment of the validity of 
identifications by Sugar and Doyle. This was facilitated 
by police observation of both witnesses and suspect at the 
time of confrontation. 

Appellee submits there is no showing here of measures 
which could reasonably have been taken, but were not, to 
reduce the level of suggestibility while retaining the ad- 
vantages of fresh identification. The identification pro- 
cedures followed here were the fairest under the circum- 
stances. They reconciled in more than adequate degree 
the need to accord fundamental fairness to appellant and 
the need for law enforcement to function with minimal 
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efficiency within the Constitution. See Isaac v. United 
States, D.C. Cir. No. 20,558, decided March 11, 1968 
(unreported order). 


VIN. The prosecutor’s final argument did not constitute 
misconduct warranting reversal. 


(Supp. Tr. 3-6, 10-12, 17) 


Appellant objects to certain oratory in the prosecutor’s 
summation, which called the jury’s attention to the oppor- 
tunity jury duty provides for service to one’s country, to 
the undesirability of gun battles on the streets of the city, 
to the usefulness of the K-9 Corps, and to the fact that 
the prosecutor represents the people of Washington (Supp. 
Tr. 3-6, 10-12, 17). The statements of which appellant 
complains did not constitute misconduct. Assuming argu- 
endo some impropriety, these comments were not so preju- 
dicial as to require reversal. Pennewell v. United States, 
122 U.S. App. D.C. 332, 358 F.2d 870 (1965); Cross v. 
United States, 122 U.S. App. D.C. 288, 285, 353 F.2d 454, 
456 (1965) (“But we must find substantial prejudice as 
well as error’). 

It is generally held that whether improper conduct of 
Government counsel amounts to prejudicial error depends 
in good part on the relative strength of the Government’s 
evidence. Jones v. United States, 119 U.S. App. D.C. 218, 
383 F.2d 533 (1964) ; Cross v. United States, supra; Mc- 
Farland v. United States, 80 U.S. App. D.C. 196, 150 F.2d 
593 (1945), cert. denied, 326 U.S. 788 (1946). There was 
far from a paper thin case against appellant. Cf. Jones 
v. United States, supra. Here two eye witnesses to rob- 
bery identified him as the robber. It is uncontroverted 
that he fled and fired his pistol when officers attempted to 
arrest him and that he was found with the stolen money 
on him. The Government’s case was in fact overwhelm- 
ing. 

Statements in a prosecutor’s final argument do not con- 
stitute impropriety merely because their relevance can be 
questioned. The reversibly prejudicial statements in Brown 
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(John I.) v. United States, 125 U.S. App. D.C. 220, 370 
F.2d 242 (1966), were bad not merely because of ques- 
tionable relevance, but because they raised the spectre of 
martial law in 1966 as the only alternative to conviction 
(“Unless we reach that decision, ladies and gentlemen of 
the jury, then this city must have martial law. . . . If this 
is what the police officers in the District of Columbia .. . 
must contend with, then you... might as well have mar- 
tial law .... You make the choice. You live with it.”) 
The reversibly prejudicial statements in Viereck v. United 
States, 318 U.S. 236, 237 (1948) were bad not merely be- 
cause they were irrelevant but because their only purpose 
and effect could have been to arouse passion and prejudice 
in that war time case (“This is war, harsh, cruel, mur- 
derous war. There are those who, right at this very mo- 
ment, are plotting your death and my death. . . . This is 
war. It is a fight to the death.”) 

Appellee submits that there is nothing like that here. 
To argue that the prosecutor’s remarks here raised the 
spectre of the assassination of President Kennedy is to 
refer to something that the prosecutor did not say directly 
or indirectly. To argue that the Government attorney 
represents not the populace of this city but only the De- 
partment of Justice is to take a far more limited view 
of his responsibilities than he is required to take by the 
courts of which he is an officer. Berger v. United States, 
295 U.S. 78, 88 (1935) : “It is as much his duty to refrain 
from improper methods calculated to produce a wrongful 
convictions as it is to use every legitimate means to bring 
about a just one.” Appellee submits that appeals to carry 
out jury service faithfully and to give the defendant and 
the United States a fair trial, references to a gun fight 
with police in a public park as shameful, favorable refer- 
ences to police officers and Canine Corps police officers and 
dogs who helped arrest a fleeing, gun-firing suspect rob- 
ber, and an appeal for a guilty verdict based on evidence 
in the interests of the city’s populace cannot be said to be 
improper. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 
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